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This paper represents the current stage of my continuiag
research on the history of school segzregatiaon and
desegregation in Topeka, Kansase I am grateful to the
American Civil Liberties Union for providing research and
travel funds which made this paper possiblee.
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1« INTRODUCTICN

Brown ve DBoard of Education ! caught tre State of Kansas
by surprises In its policies on race, Xansas maintained a
middle ground between the widespread enforced seiregation in
the South and the comparative lack of legally mandated
segreration in the Northe.? For Kansas, civil rights and
segregation were compatable concepts, and the state
maintained laws which permitted segregaticn in sSome aspects
of public life, yet prohibited it in others.3 Granting too
great a legal status to raclal pre judice would coenflict with
the heritage of Kansas, the "free state," born amidst a

struggle against slavery within its borderse

In the early 1950's, Kansas' middle—of—the—rcad approach
did not exempt it from the growing national .controversy over
racial segregatione In 1951, the NAACP brought suit against
.the Board of Educaton of Topeka, Kansas, challenging the
constitutionality of_ the Kansas law permitting segregated
sSchoolse* Caught in the embarrassing positicn of supporting
a policy which was coming 1into increasing disfavor in other
parts of the country, state and local officials waffled on

the gquestion of whether to defend the segregaticn statute

1 347 U.S. 483 (1954).

2 See generally Pauli Murray, STATES' LAWS ON EACE AND COLOR
(1950).

3 1de at 8, 10

Brown y. doard of Educations, Y8 FeSuppe 797 (1851).
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when the NAACP appealed a lower court judgment to the UeSe
Supreme Courte Some considered Kansas a "hagpless defendant™"
in a suit that was really concerned with practices in the

deep Southe® The state chose to defend its statute and, in}

1953, while the appeal was pendingy the Togpeka school board

voted to abolish segregation in its schools.®

Taking what it considered to be an important and
progressive step, the school board noved slowly and
carefully to dismantle its system of‘iééi;;zza\)racial
%Efiiffiigﬂi All along the way, it was qg:ﬁigl_lg_gigzige
parents who preferred to avoid integration with the time and
the means to avoid {_: Such private choice was noct for the
school board to oppose, but rather to taéf!itate. The

school board's plan would leave formerly all-black schools

exlusively black and formerly all-white schools

predominately white. The remaining racial distribution was “Vi
' | yﬂyllos Y
not the school board's problem, however, as it was the ” 'jh

& aJ
result of private choice and residence patternse. As far as Fﬁf

c}»w—ﬂ/
the Topeka school board was conc erned, cnce they stopped Nﬁgfumg

W

enforcing a clear color line in schoccl attendance, V

segregation as a matter of fact and of law no longer

existede.?

S In Court Paradox, Kansas City Star, Nove. 28, 1533.

6 See infra at 53 58, 62 — 66

7 See infra at 70 - 72.



The efforts of the Topeka Board of Education and other
boards of education in Kansas resulted in little actual
integrations® The actions of school authorities in Kansas
stood in sharp contrast to the massive  resistance to
attempts at far less integration in many Southern states.®
However, the Kansans were not being forced to integratee.
They were not trying to resist the Court?!s mandate, but
rather hoped to be the first to comply, that the good name
of Kanéas would not be sullied through assaciation with the

mi sdeeds of the Southe

Because the district court trusted the schogl board as a
result of their "zood faith beginning" of desegregation, the

court left the board to its own devices ld.'ébmpletlng the

8 The effectiveness of the Topeka school board's
desegregation plan would later be guesticned by federal
authorities and subsequent parentse. In 1§74, the
Department of Heal th, Educaton and Welfare found that the
schools remained raclially segregated and that the
predominately black schools were of poorer guality, and
consequently the school board was in viclatiocn of the
Civil Rights Act of 1064. However, HEW was enjoined by
the federal district court from terminatinzg the city's
federal funding because it was acting under a court order
in Browny, and was therefore not subject to the entorcement
provisions of the Civil Rights Acte. Unified School Diste
#3501 v. ¥einberger (74-160-C5); see Brown ve Bde of Educes
84 FeReDs 383 (1979); see also How Much Integration?
Topeka Capital=-Journal, May 12, 1974. A group of black
parents later moved to intervene in the Ergwp cases Among
them was Linda Brown Smith, one of the original
plaintiffs, now suing on behalf of her childrens
Intervention was granted in 1579 2Brgown ve Bde of Educey
84 FeReDe 383 (1979). The <case is currently pending in
federal district court in Kansase

9 Sce Francis Ne Wilhoit, THE POLITICS OF MASSIVE RESISTANCE
(19273)e.



process. As a result, desegregation in Togeka <could be
accomplished to the 1limit of the bgard!s good faithe
Throuzh discussinz the events leading up to Browng, and the
school board?'s deseygregation efforts, this paper will
explore the conditions which lead to the court?s reliance on
the school board, as well as the scope and limits of the
board's good faith, sugzesting that the schogol bgoard®s
relationship with its pgredominantly white constituency would

shape and constrain the steps they were willing to takee

2. THE LEGAL HISTORY OF SCHOOL SEGEEGATICN IN
KANSAS

One hundred years before JBrowpn Y. Board of Education

brought race relations in Kansas to national attention, the
territory of Xansas was embroiled in a heated controversy
over the role of blacks within 1its borderse In 1854,
.Congress passed the Kansas—Nebraska Act which revoked the
prohibition of slavery in the Nissouri Compromise with
respect to the two largely unsettled territories of Kansas
and Nebraskae Under the Acty the permissibility of slavery
in the two territories would be determined by local rule;
After its passage, pro— and anti-slavery forces rushed to
Kansas and established rival state governmentse A civil war
ensued which would give "bleeding Kansas™ its name. The
conflict was not resolved until 1861, shortly after the

Southern states seceeded from the Union, when +the federal



government finally recognized an anti-slavery constitution

and granted statehood to Kansas.!©

Althougzh oppositioA to slavery was a motivating force in
the battle for control of Kansas, tke new sState's
constitution did not extend equal rights to free blacks.!!
Sufferage was extended only to white male citizense. The
framers of the Kansas constitution considered and rejected a
proposal to make Kansas '"not only a free state, but a free
white state" by forbidding black immigrationel?2 The
convention was divided on the question of black educatione
In discussing a provision regarding a system of '"ccmmon
schools" for the childrean of the state, several delegates
argued that blacks should be excluded entl;éti fromx public
schooling, Their opponents argued that, since blacks would
be living in Kansasy "they should be made a; intelligent and
moral as education can make them."!3 Further, the white

majority in a community could "protect itself," from blacks,

10 Thomas Ce Coxy BLACKS IN TOPEKA, KANSAS, 1§65 - 1915: A
SOCIAL HISTORY 3 - 153 Fostery, THE NEGRC PECPLE IN
AMERICAN HISTORY, 177 - 182 (1954).

11 Rival aroups ot Kansans passed two different
constitutions prior to the adoption of the Wyandotte
constitution which galned federal government recognitione.
One would have allowed slavery and ¢ne would have
outlawed ite The first anti-slavery constituticn would
have completely excluded blacks from KansasSe Cox, supra
note 10 at 10.

12 XAN. CONSTe. DEBATES at 178.
13 KAN. CONST. DEBATES at 176.
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if need be, by providing racially segrezated schoolse.!?® In
its final form, the Kansas Constitution did not expressly
address the question of black education, leaving discretian

over the matter to the state legislature.

In enacting 1ts fir w in 1861 the Kansas

State Legislature granted school districts the authority "to

—

make such orders as they deem proper for the separate
education of white and colored children, Securing to them

equal advantages."1S This authority to segregate was

retained for several years in varying formse.!® However, when

Kansas codified its school laws in 1376, it deleted the
—’\

authority to segregate from its statutes with no recorded
debate or explanationel7 This temporary aberration

apparently had no effect on the practice of segregation.l!®

14 I1de

15 1861 Kane LawsSy che 76, arte III, sece I

16 In 1862, the Kansas legislature required separate
taxation of white and non-white persans for the purpose
of supporting segregated schoolse. All white taxes would

20 for the support of white schools, and non—white taxes
wvould sSupport non—-white schoolse 1862 Kane Lawsy Che 46,
Arte. IV, Sece 18 - 19. This measure was repealed two
years latery, and discretion over school taxes was vested
in boards of educatione 1864 Kane Lawsy che 67, sece 14
- 16 The 1864 school law retained for school boards the

power to segregate school children, but coantained no
proviso that separate schools had to be equale Jdey sece
4.

17 1876 Kane Laws, che 122, arte X, Secs 4.

18 Byt gee Richard Kluger, SIMPLE JUSTIICE 371 (1877).
Kluger suggestsy I believe erroneously, that the process
of desegrezation began after passage of the 1576 Llawe
This is unlikely as, in 1876, it was nat at all clear

N
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In 1379, the XKansas state legislature enacted the law
————

which would sha pe the course of permissible school
segrepgation in Kansas for the next seventy—-five yearse The
legislature distinguished between 'Ycities «cf the first

class" with populations of 15,000 and over, and smaller

cities of the second and third classese First class cities

were explicitly sranted the authority to segregate students

in the elementary gzradese Such segregation was g;:;itted'\\

e

but not required, and "no discrimination <ees an account of

color" was allowed in high schoole!® The legislature was

silent on the gquestion of whether smaller cities could

segregate school children.

Whether, under Kansas law, "cities of tte second class"
could provide seygregated schooling without legislative
authorization was considered by the Kansas Sugpreme Court in

1881 in a case involving the schools in Ottaway, Kansase

Until September of 1880 the city of Ottawa, a city of the

-

that lezislative authorizaton was necessary for local
school officials to segregate their sSchcalse. Fur ther,
even after the illegality of certain forms of segregation
was settled in 1881, a court mandate was usually regquired
to dismantle illegally segregated schoolse. See infra at
7 - 10, 15 ne 38. Some, if not ally school districts
were unaffected by the temporary change in the lawe See
Board of Education of the City of Ottawa v Tinnon, 26
Kane 1, 18 (1881). Kluger refers to the existence of
some mixed-race schools in 1876. Most likely, these
schools began as integrated schools, rather than changzing
their racial composition due to legislative actione

19 1879 Kane Laws, che 81, sece le This statute withstood a
constitutional challenge in Reypolds wve Bde 9f Educe of
ihe City of Topekas 66 Kane 672 (1303 ). See discussion,
infra at 10 - 14,



second classy educated all city schoal children, grades one
through twelve, in one school buildinge. B8y 1830 tne

accommodations hau become somewhat crowded, and the Board of

Education to moved all black children tc a separate
buildinge Leslie Tinnon, a black second grader, sued the
Ottawa Board of Education, claiming ttat segregation

violated his rights under the laws of Kansas and the
Fourteenth Amendment of the Ues Se Constituticone He sought a
mandamus to compel the Board to admit him to the white
schooly, arguing that Kansas law requiring communities to
malntalnra system of "common schools”" "free to all children
residing in such city"20 prohibited the establishment of
separate schools for blackse In additiony . he claimed that

school segregation violated the Fourteenth Aasendment.?!

Noting that the law on the subject was unclear, . the
Wnuot did not consider the cconstitutionality
of segregation per se. It limited 1its inquiry to the

question of whether, in the absence of state legislation
authorizing segregation, smaller "cities of the second
class" had the authority to establish separate schoolse The
court fouhd that
[ t ]Jne tendency of the times is, and has been for
several years, to abolish all distincticns on

account of race, or color, or previous condition
of servitude, and to make all persons absglutely

20 1879 Kane Gene Statey che 92' sece 151,

21 Bde of Lduce of the City of Ottawa ve. Tinpons 26 Kane 1,
Jy 3 - 10 (1881).



equal before the lawe Therefore, unless it
appears clear beyond all question that the
legislature intended to authorize such
distinctions to be made, we should not hold that
any such authority has been given.22

In construing the school law, the court noted that it had
been passed In an era "when the minds of all men were
inclined to adopt the most cosmopolitan views of human
rights, and not to adopt any narrow or contracted views
founded merely upon racey or colory, or clan, or Xinshipe."23
According to the court, the "tendency of the gresent age"
was to educate all kinds of children together without
classifying them on the basis of race, sex or other
characteristicse. Society as a whole zalined from sSuch

integration, for ;

.

[a]t the common schools, where both sexes and all
kinds of children mingle together, we have the
zreat world in miniature; there they may learn
human naturee eee But on the other hand, gerscns
by isolation may become strangers evem in their
own country; and by being strangers, will be of
but 1little benefit either to themselves or to
socliety. As a rule, people cannot afford to be
ignorant of the society which surrounds them; and
as all kinds of people must live together in the
same society, it would seem to be better that all
should be taught in the same schools.?2*

These considerations led the court te strictly construe
Kansas school laws on the gquestion of whether authority to

segregate had been grantede. CE;/ he ld that bgards of

— as
§w@-0*-

22 26 Xane at 18.
23 26 Kan. at 18,

24 26 Kane at 19,



education did not have the power to segregate students by

race unless the legislature clearly authorized such

gggzgszllnnv and did not find such a clear authorizatcn for

—_—

segre jation in cities of the second classe. Rather, "by the

clearest implication, if not in express terms, [ the

legislature] has prohibited the boards from establishing any

such [ segregated] schoolse."253

In 1903, in a case involving the schcols in Togeka, the
Kansas Supreme Court considered the questicn it had reserved
in Tinpops whe ther legislatively authorized school
segregation violated the state and federal constitutionse.

Revpolds ye Board of LEducation of the City of Iopeka 2°

.

involved a city of the first class that h&h'éegregated its

elementary schools in accordance with thre Kansas statute

25 26 Kane at 20. Justice Valentine'!s majority opinion
prompted Justice Brewer to file the term's only dissente.
Brewer found Valentine's analysis to turn on matters more
properly reserved for the legislaturee. for him, the
question was not the wisdom of segregation as an
aducational policy, but rather the scope of the power the
legislature had conferred upon boards of educaticne In
addition, although Valentine had reserved the question of
the constitutionality of legislatively authorized
se zregation, Brewer "dissent[ed] entirely from the
suggestion” that school segregation might be
unconstitutionale. He would have held that "free schools
mean equal school advantages to every child, leaving
questions of classi fication by territory, sex, or color,
to be determined by the wisdom of the local authorities."
26 Kane at 25.

Tinpnon would remain good law throughocut the history of
legislatively authorized school segregation in Kansase

26 66 Kane 672 (1903).
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permitting such segregations27 In the fall of 1902, William
Reynolds, a black resident of Tcopeka, sought admissicn of
his son to a white school. W"hen he was refused, Re ynolds
souzht a Writ of Mandamus in the Kansas Supreme Court to
compell the Topeka school board to admit his sSon to the

schoole Reynolds claimed that school segregaticn in Topeka

violated state law and the federal constitutione?28

The court first considered and re jec ted technical
arguments that the statute permitting segre:ation had not
been properly enactede?2® [t then turned to the guestion of
whether segre‘ation‘vlolated the provision of the state
constitution requiring the establishment of "a wuniform

N

system of common schoolse"30 The court found ‘it "perfectly

plain” that a uniform system of schools did not imply

integrated schools, but rather uni form educational
facilitiess And in Kansas,

[ t]he system of educaticnal opportunities,
advantazes, methods and accommodations is uniform,
constant, and equal, whether availed of by
children in a rural district or a city ward;
whether by males or females; whether by blacks and
whites commingling, or by them separately; and
whether race classification be made in ane grade,

27 1879 Kane Lawsy che 81.

28 Affidavit for Alternative Writ of Mandamus at 4, Reynolds
¥e Bde of Educe of the City of Jopekas 66 Kane 672
(1903). See ipnfra at 20 — 24 for a discussion of the
social history behind Reynoldse

29 66 Kane at 673 — €79.

30 jde at 679; KANSe. CONST. arte VI, sece 2.
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or department, or city, or county, or in many.3!
In disposing of the state law claim, the Kansas ccurt noted
that the convention which framed the state constitution had
considered the question of education for blacks, and had
intended to 1leave the legislature free to act as it saw

fite.32

The court then turned to the validity of the Kansas law

under the U.Se. Constitution, quoting at lenugth from

opinions by other state courts holding that the Fourteenth

Amendment was not violated when states grovided
separate—but—egual schooling for blackse33 The court

‘grounded its view of the Fourteenth Amendment on the UeSe
Supreme Court's ruling in Plessy ve Ferguscny, 3* which found
that

[ tlhe object of the amendment was undoubtedly to
enforce the absolute equality of the two races =
before the law, but in the nature of things it
could not have intended to abolish distinctions
based upon color, or to enforce sccial, as
distinguished from political equality, or a

31 66 Kane at 679 - 680. The court guoted at length from
decisions by the courts of Indiana, New York and
Massachusetts involving similar state law issues which
supported their conclusions. Cory,; ete ate ve Carter, 98
Inde 327 (____); People, ex. prels. Cigco v« School Hoard,
161 NeYes 398 (1900); Roberts v. City of Bgogton, 5 Cushe
[M&SS.] 198 (1859 )o

32 66 Kane at 686.

33 66 Kan. at 686 - 690, quoting The States, ex rel. Garnes
¥Ye McCanny ete aley, 21 Ohio Ste 198 (____); Peonle, ex
rele. King ve Gallagher, 93 Ne.Ye. 4328 ( )i ¥ard ve.
M' 48 Cale. 36 ( ) IS

3% 163 Ue3e 537 (1896).



comminzling of the races upon terms unsatis factory
to eithere

According to Plessy, segregation statutes did not
necessarily "imply the inferiority of either .race to the
other,"" and were Jenerally recognized to be within the
police power of the stat;s. The most commxcn instance of
such segrezation was "“"the establishment of separate schools
for white and colored children, which has been held to be a
valid exercise of the legislative power even by courts of
states where the political rights of the cclcred race have

been longest and most earnestly enforced«"35 Following

Plesgy, the Kansas court held +that the Kansas statute
permitting segregation did not violate the " UeSe
Constitutione. It further held that thé / educational
N
facilities provided to blacks in Togeka were @ET,/:;;;G;Tw
& (
andy consequently, segregation in the Topeka sSchools was

consistent with state and federal law.3%

In upholding segregation in Revpolds, the Kansas Supreme

Court wvalidated the dichotomy in Kansas law which would

remain in effect until segregation was outlawed in Erown ve.

Board of Education in 1854.37 Segregation was lawful in

larger cities where it was authorized by the legislature,

and unlawful in sSmaller cities where it was not explicitly

35 163 UeSe at 543 - 544, guoted in 66 Kane. at 6S1.

36 66 Kane at 692, See infra at 21 regarding the disparity
in school facilitiese.

37 347 U.S. 483 (1954).



jiiﬁﬁEEiZﬂd‘- As the legislature would nct choose to

materially alter the school segregatiocn laws in the
intervening years,3® the only legal gquesticns between
Revnolds and Brown would be concerned with the refinement
and application of these principles.®? Wwhat is most
surprising Is that litigatlion continued even though the law

was so clearly settled by 18903. Smaller cities cantinued to

segregate thelr elementary schools until ordered by the

courts to comply with the law.*? And black students and

their parents in larger cities continued to seek access to

the white schools from which they were legally excludede*!

38 The only change in the segregation statutes between 1903
and 1954 was a 1905 law permitting high school
segregationy, but only in Kansas City, Kansase 1905 Kane
Lawsy che 414, sece. 1. $Sge Richardsop v. Ede of Educe. of
Kansag City, Xansasy 72 Kane 629 (13806).

There was at least one unsuccessful attempt to extend
high school segregation to other cities. In 1911, a bill
was introduced to amend the 1905 law to allow segregated
high schools in all cities of the first classe. The bill
was reported favorably out of the House Commi ttee on
Cities of the First Class, but ultimately failed to
become lawe Kane House Bill No. 264 (1€11).

Legislation to expand the scope of permissible
segregation to include cities of the seccnd class was
introduced in 1919. Kane House Bill No. 9 (1819); Kane
Senate Bill No. 567 (1919). The bills engzendered strong
public reaction in favor of and against exrpanded
segregatione See Kane State Historical Society, Archives
Deptey Governor Allen's Papers, Box 26, file noe 22,
"School Sezregation,” (1919). The legislation failed in
both houses.
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Althougsh Kansas statutes on seyregaticn would be
consistent over time, their very consistency would lead to a
change in the permissible scope of sezgregatiane The needs
of school districts changed with populaticn gZrowth, yet
Kansas maintained its increasingly anachronistic distinction
between first and second class cities as thcse above and

below 15,000.%2 Because the definition of first— and

second—class cities remained the samey as Kansas communities

grew in population, an increasing pumber wguld gain the

authority to segreéate.‘3 By 1954, ninety percent of black

Kansans would live in cities of tte first classy sc that the

state's seemingly ambiguous policy would aean widespread

permissible segregation in practice.** ’

Although segregation in second— and third-class cities
was never authorized by the Kansas State Legislature, it
was practiced in many such cities through most of Xansas
historye See Bde of Educe of the City of Qttawa ve.
Iingony 26 Kan. 1 (1881); Cartwright ye. Bde 2of Educe. of
the City of Coffeyvilley, 73 Kane 32 (13906); ¥Woolridge ve
Bd. of Educe of the City of Galenay 98 Kane 387 (1816);
¥ebb v School Diste No. 90 in Johnsop County, 167 Kane
395 (1949) (cases involving segregation in cities of the
second class)e
The most important application of Kansas segregation law
through the courts came with the introduction of junior
hizh schools, as they were not mentioned in the Kansas
school lawse TIThurman—Watts ve Bde of Educ. of the City
of Coffevville, 115 Kane. 328 (19524), held that ninth
Zrade was part of high school under Xansas law, and
therefore Jjunior high school sStudents could not be
segregated in the ninth grade.

39

To comply with Thurman-Watts, the Topeka school board
sent white students to Junior high schools for grades
seveny eisht and nine, but sent black students to black
elementary schools through the eighth grade, then to

- 15 -



3¢ SEGREGATION AND BLACK EDUCATICN IN TOPEKA

Ce Vann Woodward has suggested that systemic racial
segrezZation came into existence in the South in the 1830!s.
Prior to that time, although race discrimination was a
widespread phenomenon, it did not manifest itself in rigid
racial separation.*?® However, prior to the 18501 s,
segregation was prevalent in certain areas, particularly

education, in the South and elsewhere.*® Scuthern schooling

for blacks largzgely began as segzregated schcoling provided by

Northern missionary groups who sent teachers tao the South
for the purpose of educating blacks during Reconstructione.
In the North, black education often began through the

efforts of private groups, such as the Manuai&sion Society,

integrated junior high school for ninth grade onlye This .
pattern of sSchool attendance was challenged in 1941 as
violating the requirement that separate schools must be
equale Grabam v. bde of Educe 9f the Clity ¢f Topeka, 153
Kane 840 (1941). The Kansas Supreme Court found that,
due to the great differences in educational programs and
facilities between grades seven and eight in the black
elementary schools and the white junior high school,
Topeka was not providing black students with an equal
educatione. However, because grades seven and eight were
considered elementary grades, the court did not require
Junior high school integratione It only held that lf"ﬂﬁ&?ﬂi

Topeka was to provide junior high schcals for uhitel F"‘h
children, it must do the same for blackse 153 Kane at ot -
844 - 848. Topeka complied with the  court order by ° M

Caciaa, <?
integrating its junior high schoolse. Klugery, sypra note bilies

18 at 379 Sece also infra at 25 - 26.

40 See cases cited, supra note 38.

*! willjams v Bde of Educe of the City of Parsons (1], 79
Kane 202 (1908); Williams ye Bde of Educe of the City of
Parsons [IL1] 81 Kan. 593 (1910); ¥Wrigzht v« Bde. of Educe.
of the City of TJTopekay 153 Kane 840 (1941) (school
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which established the New York African Free Schoaol in 1737
Northern sStates generally educated blacks within their
public school systems Dby the time to the Civil Ware. Some
Northern states segregated public school studentse. Cthers

did note*7?

Kansasy a developing state at the close of the Civil War,

———

educated its comparatively small black porulaticn in public

schools and wisslonary schools in the 1&60'%s and early

'70's The revalence of sezgregated schoaling varied
10 8 p 2 e g
city-by-clty, depending on the size of the black gopulation
in a given community. AsS one commentator noted in 1l&a71,
[ T]he people of this State have frcm its earliest
settlement been imbued with the spirit of freedom;

and thelr legislation in reference to educational
matters has consequently been free froas invidicus

integration sought due to unequal conditicns in cities of
the first class)e.

*2 wWhen the legislature wished to distinguish in the size of
cities for +the purpose of education—related regulation,
it simply created population groupings within the
category of cities of the first classe [Eege Kane Gene
State sece 72-1725,4 72-1725a, 72-1726, 72-1737 (1849).

43 Compare Cartwright ve. Bde 9f Educe 9f 1the City of
Coffevyyilla, 73 Kane 32 (1906) (Coffeyville as a city of
the second class) with Thurman—Watts ve Bde. of Educe. of
the City of Coffevville, 115 Kan, 328 (1924) (Coffeyville
as a city of the first class)e.

4% Joint Comme of the National Educe Assne and the American
Teachers ASSney LEGAL STATUS OF SEGREGATED SCHCQGLS 14
(1954).

4S5 Cc. Vann Woodwardy, THE STRANGE CAREER OF JId CROW (18537).

%6 See e<gz. Roberts ve. City of Bostony S Cushe [Mass.] 198
{1859).



discriminations as to the several racese Theirh
schools are generally open to black and to uhiteg&”

children alike; and it is cnly at a few points,}%%o*§‘
{ q/w

where large numbers of negro emigrants are to be'
found, that schools for colored children exist
separately.*8

As the population of Kansas expanded rapidly between 1870
and 1890, the state's black populaticn increased

dramatically due to emigration from the South.*® 3y +the

o~
| ’ o
S S

1880's, many Kansas cities  bad substantial black
——

popula tionse However, school segregation in the sta te
qgggiggﬁ__xgxizda Some smaller cities had separate
schooling, while some larger cities had mixed race

schools«.53% The practice remained in a state of flux until
jJust after the turn of the centurye. In - 1806, the
Superintendent of Public Schools of Kansad noted that

" tlhere is a movement in Kansas Llooking toward the

47 see Stanley Leiberson, A PIECE OF THE PIE: BLACKS AND
WHITE IMMIGRANTS SINCE 1880 133 - 145 (1980); Virgil A.

Clift, Educatinz the American Negro, 366 — J368.

48 yU.,Se Office of Educey THE HISTCRY OF SCHOOLS FOR THE
COLORED POPULATION 346 (2de ede. 1969) (1lste. ede 1871).
The approximately fifteen segregated schocls in the state
were run by ""benevolent agencles" including the American
Missionary Assoclation, the Michigan and Northwestern
branches of the American Freedmen's Union Coammissicn and
the General Assembly of the Presbyterian Churche

49 gee Nell Irvin Painter, EXODUSTERS: ELACK MIGRATICN TO
KANSAS AFTER RECONSTRUCTION 146 — 147, 184 - 185 (1879).

S0 compare Bde. of Educe of the City of Qttawa v.. Iinpngn, 26
Kane 1 (1881) ( segregated schooling_ln city of the second
class) with Revnolds ye Bde of Educe 9of 1the City of
Topekay, 66 RKane 672 (1903) (partial integrated schoaling
in city of the first class until 1500). I do not, at

this time, have data to determine the extent to which
segregation was correllated with the gredcminance of
blackse

v 4
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segregation of the races in the public schoolsy, where the

per cente of colored populatian will warrant the
Separatione’S! Following the trend toward sreater
segrezation in the Southern states, the practice of

segregation became more prevalent in Kansas 1in the early

‘twentieth century. With or without legislative approval,
e T S

school segregzation became common throuzghout much of the

statee

Pl
For the <first Superintendent of Schogals of ngffiy

Kansasy black education was an important prioritye. In 1867,
one hundred blacks were enrolled in an agvercrowded c¢cne—-room
elementary school in which one teacher would teach all
subJecfs to the fifty or so who attended 1eﬁch daye In

addition, working people crowded into the segregated evening

schocol which was maintained for several Qeeks during the

wintere. As Topeka expanded and lmproved its educational.

‘facllitles and programs for the 1iIncreasing populaticon of
white students, Superintendent Le.C. Wilmarth urged the Board
of Education to "fully recognize the claims that the colored
race have upon us for educationalvprivileges," and to act
promptly fo provide additionap facllities for black schoolse
As he wrote in his first report to the Board,

It is plainly to be seen, that but a short time

will elapsey, ere the colored race by the general

law of progress will be placed, side by side with
us, equal participants in all ri_hts, franchises

S1 Quoted in Stephenson, RACE DISTINCTICNS IN AMERICAN LAV
184 (2de ede 1969) (1ste eds 1910).
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and privileges of our government, qualified
candidates for Legislative, Executive, and
Judicial honorse. Therefore it behooves us to be
preparinz not only for himy, but ourselves, for the
coming of changes by freely furnishing them with
the best of educational advantages. 52

Whether Wilmarth's successors provided black Togekans

with an equal education, by the 1880's the city did provide

{gg:__ﬁlgif_fggggl§433 The teaching staffs of +the black

schools were 1Initially white. As Sugerintendent De.Ce
Tillotson noted in his report for the year 1886-87, " s]ix
years aJo, with two exceptions, all the teachers in our
colored schools were whitey," however white teachers were

transferred once black teachers could be founde3* After the

first black students graduated trqg;igiggraﬂgg )Ingeka High

School in 1832, that school began to provide "a small
et o 8

consistent flow of colored teachers to the community."S3S
Through hiring local and outside black teachers, Topeka

eventually achieved completely sezregated teaching staffs.3®

In one part of Topeka, there was partial elementary

school integration as late as 1900. When the Lowman Hill

area was annexed to the City of Topeka in 1390, cnly one

52 Topeka Bde of Educey, HISTCRY OF THE TOPEKA SCHCOLS 110 -
111 (1954).

S3 1de at 113.
5% Quoted in Ide at 115 - 116.
5SS u. at 116.

56 Kluger, supra note 18 at 379.



- e
school house existed in that new part of tke citye37 It was W D

attended by all children in the district regardless of racee.

After the school burned down in 1900, the Topeka School bwéﬁfx
.k/A wl S
2

board purchased a new site upon which to rebuild, claiming Low™ N N
T

that the old site was unsanitary and inccnvenients It built ,25

G\

oy

a modern, two—-story brick schoal building on the new site,
—————————————

and equipped it with new furniture and modern plumbinge The
odern plumbin

board then moved an old one—story structure to the original

6.(\
school si te, equipping that two-room building with &MFZJ
e RPOE SETE

LS T
second—hand furnituree. As the water mains for the <c¢ity AA ﬂw

o

8
>
water supply stopped two blocks short of the old site, well Y\

water remained its sole water sSupplye.3® Cnce school was

re—opened in the Lowman Hill District in egg}y 1902, anly
white children were admitted to the new schgol buildinge.
Although the one—~hundred and thirty whites cccupied only
four of the eight school rooms, black students were directed

to the two room building on the old site.S5?

S7 Defendant's Return to Alternative Writ cf Mandamus at 2 -
3 (May 1902), Reynolds v« Bd. of Educe gf the City of
Ionakay 66 Kane 672 (1903). There may have been
scattered pockets of school integration in other parts of
the city as well. According to one sourcey, Langston
Hughes, the black writer, attended elementary schagl at
Harrison School, which was considered a white schoole
Topeka Bde of Educe, suprag note 52 at 115. Hughes was
born in 1302 and consequently would most likely have
attended the Topeka sSchools between the years 1907 and
1915.

S8 plaintiff's Affidavit for Alternative Writ of Mandamus at

1 - 4, Revnolds ; Defendant's Return toc Alternative Writ

of Mandamus at 4 - 5, Revypolds ; Lowman Hill School, The
Topeka Plaindealgr, Febe. 1902,

S9 There are conflicting accounts as to the anumber of black



Black parents in the Lowman Hill District were cutraged

by the school Boardls_ggiiggl and many responded by keeping
their children out of schools. According tao the Women's
League, an organization of black women in the Lowman Hill
areay black parents would boycott the schcals "until the
trouble 1is adjusted in some satisfactory way«" As they

wrote to a local newspaper,

We did not oppose the separation of the white and
colored children in school because we fear our own
race cannot teach theme We are proud to say that
we have men and women fully competenty, and Lf the
board had given us egual school facilities for our
children we would have had no srounds for
complainty, though we were not in favor of separate
schools, because we have not had one heretofore
and it is not pleasant to have even the schcol
house doors closed in onel’s face.®0

.

The group did not want "to appear stubborn or‘unreasonable,

but simply ask for equal school facilities."S!

According to the Topeka papers, the black community was
willing "to agree to almost any sort of a ccmpromise if the

board had shown any spirit of conciliation, and would have

children involvede The plaintiff claims there were tifty
in the districte. Plaintiff's Affidavit for Alternative
Writ of Mandamus at 2, Revnoldse According to the
defendants, there were about thirty—four black children
enrolled in the two—room school, a larger number of black
children than had ever been enrolled in the Lawman Hill

districte. Defendants' Return to Alternative Writ of
Mandamus at 5, Reynoldse. The difference may be due to a

boycott of the segregated school by black parentse. That
School Questiony, The Topeka Plaindealer, Febesy 1302.

60 That School Question, The Topeka Plaindealer, Febs. 13802,
guotinz a letter to the Topeka Capital.

61 Ide.



let the matter drop if the colored children had been
admitted to the sixth grade at the Lowman Hill School."%2
However, when it met to consider the segregated schools
controversy, the Topeka Board of Education was not in a
compromising moode The Board?®s "attitude™" forclosed "all
possiblility of compromise or setting the matter on any basis
which has hitherto been proposed.”"®3 Instead, Topeka blacks

—_—————

togok the school controversy to the courts, as the Board's
e — e

hard line position on segregation polarized the communitye.
GeCo Clement, the attorney representing tte black parents
vowed to "see these people through to the Sugreme court of
the United States, if need bey and spare my state this
disgracey, if it takes the remainder of my t?i:e. I shall
fight this miserable splrit of caste, and fight it to the

last ditche"®*

Two months later, Clement filed a Writ of Mandamus in the
‘KaABas Supreme Court on behalf of William EReynclds, a black
parent whose son was excluded from the Lowman Hill School.
Clement's most important legal argument was that racial
segregation violated the state and federal constitutionse.
With the éonstitutional standard set by Plessy v Feragusen,

65 he would not get fare. Citing Plessy and numerous cases

62 The Lowman Hill Schogol, Topeka Plaindealer, Febe 1902,
¢3 I1de.
64 1d.

85 163 U.S« 537 (1896).



upholding school sezgregation in other states, the Kansas
Supreme Court upheld the constitutionality gf the Kansas
school segregation statute, paving the way for an
increasingly riglid and pervasive system of segregation in

Topekao.®®

Although Revpnolds established the constitutiaonality of
segregation in the Topeka schools, it was not the last time
the city would be called upon to defend its practices in the
Kansas courtse. As the city's school system expanded in the
early decades of the twentieth century, it maintained a
limited number of black schoolsy, so that many klack children
had to travel some distance to attend schcale. in 13930,
wtlhélmina Wright sSued the Topeka school %d&rd, claiming
that the distance she had to travel to _et to school
constituted unequal treatment in vlolatlc; cf the Plessy
standa rde Wright lived a few blocks from Randolph School
'for whites, but was assigned to Buchgnan Schoagal twenty
blocks awayes She claimed that her assignment to Buchanan
was unreasonable due to the distance and the nuamber of busy
intersection she would have to crosse Wright did not argue
that the facilities at the ‘schools were unequale®? In a
brief opiniony, the court noted that, as a city of the first

class, Topeka had maintained segregated schcols for many

66 Revpnolds v. Bde of Educe of the Citv c¢f Igpeka, 66 Kane
672 (1903 )¢ See discussion gypgra at 10 - 14.

67 wrisht ve Bde of Educe of the City of Iopekas 129 Kane
852 (1930).
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years in accordance with state lawe The city provided the
plaintiff with bus transportation to and from Buchanan
School, and the plaintiff did not allege that the
. Wi
transportation was inadequates Consequently, the court held
2 ne cour: el
Plack o \d

that Wright's assignment to Buchanan was not unreasconable.®8

Md&k school 20 Hoc‘.‘m‘“’

Black education in Topeka was again challenged as unequal.

in 1941. When the city established junior high schoals, %°

it continued to segrezate students through eighth grade, but

not ninth zrade, as Kansas Llaw permitted.?’? White school

children attended elementary schocol throﬁgh sixth gradey

Junior high school for grades seven to nine and high school
for grades ten to twelvee. Black childreny, on the other &hwk Jﬂu“”’
,,\u* .

hand, attended black elementary schools throtgh the eighth~y%357rbh&;%w

grade, attended junior high for ninth grade only, and then %3-5j§'1gﬁw

. \ =
" i - kS.-
attended the integrated high schoole In Grabam vYe Board of !
Education of 1iha City of Topekay ’! blacks successfully
68 129 Rane at 853, Here and in other unequal treatment

cases the Kansas Court did not compare the school board's
treatment of whites with their treatment of blacks to
determine whether +the treatment of blacks was unequale.
The sole  question was whether the board®®s action
regarding blacks, in isolationy, was unreasonablee. Sce
Williams v. Bde of Educe of the City of Parsons [L]» 79
Kane 202 (1908); Williams ve. Bde. of Educe of the City of
Parsons [u]' 81 Kane 593 (1910).

69 Topeka's first junior high school was established in 1914
or 1915 Plaintiff's Brief at 6 Graham ve Ede of Educes
153 Kane 840 (1941).

70

See discussion supra note 39e.

71 153 Kane. 840 (1941). See supra note 39 for a discussion
of the rulinge.

- 25 -



| ' _(gw;\: v
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s
challenzed this pattern of schooling as providing unequallhq %! 5é{4&9
¢

A

education for blacks in the seventh and eighth grades. Amid ‘f$*¢gi
e — 52’% ’vﬁ:g )
dissention in the black community stemminz frca the effect (7"

integration might have on the jobs of black teachers, the

school board complied with the Kansas Supreme Court ruling '3$”F:1
1¢;§ ﬁN

by integrating black seventh and eighth zraders intoc the 4. ‘e g#t
N

Junior high schoolse Six black teachers lgst their jobs, Les
p\@‘)ﬁ\, )0\1"

and two more were reduced to half—time.’??2 \o*

\QQQr One year after the Grahamg ruling, Topeka hired a new
school S adente Kenneth McFarland, a yocungy
aablitious Kansan, was a gifted speaker who would provide

forceful, perhaps overbearing, leadership in the Topeka
school system during his tenuree. Considereh ‘pre judiced and
arrogant by many Topeka blacksy he held a hard Lline on
segregatione In his racial ideology, M;Earland invoked
Booker Te Washington, suggesting that the cnly way to gain
"equality was to get a Job and earn ite While he believed in

segregatian, he also believed in keeping segarate schggls

equal, and tried to ensure that black students in Topeka

were provided with egual opportunities.?’3

72 Cchristopher A. McElgunn, Grabam Y. Bg9axd 9f Educatign of
Topekas A Hobsopn's Choice 20 - 21 (1£84) (unpublished
paper, Washburn Unive Law School)e Three of the teachers
whose jobs were affected had some ccnnection to the

Graham litigatione
73 Xluger, supra note 18 at 379 - 383.
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To enforce his policies on racey McFarland hired a black
assistant, Harrison Caldwell, to supervise black education
in Topekas Caldwell used strong tactics to enforce a

segregationist philosophy on black teachers, capitalizing on

the insecurity created when blacks were fired as a result of

Grahame Caldwell suggested that elementary school
——

integration would lead to the eliminaticn of black teachers
from the Topeka schoolse. Shortly after he arrived, tlack
teachers, responding to his pressure, increased seizregation

within their profession by forming a separate black teachers

associatione?*

A focus of Caldwell?!s attention was Topeka High Schoole.

Topeka'’s only high school was considered.‘“a segrega ted

school within an integrated school."?S Through 18949, classes

were integrated but activities were note. éald-ell was ever
vigilant to keep black and white students apart outside the
‘classroom. He held separate "good-nigger assemblies”" for
black high school students while whites attended chapels As
one student later recalled,

Caldwell would tell us not to rock the boat and

how to be as little offensive tc¢ whites as
possible — to be clean and study hard and accept

74 1d. at 381.

7S 1gabell Mas ters, THE LIFE AND LEGACY CF OLIVER BROWN 31
(PheDe Dissey Use 0of Oklae 1981 ). Masters'! dissertation
is somewhat problematic in her analysis of Erown's role
in Browne She does collect some interesting informatioan,
however, including her own recollections from her
experience as a black student at Topeka High and as a
resident of Topeka during the 1930's and 40's.
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the status quo —— and things were getting bettere.
Those who went along zgot the good after—school and
summer Jjobs, the scholarshigs, and the choice
spots on the athletic teams.’®
Blacks were segregated from music groups, sgorts and student
governmente There was a separate black student council
which sent the only black representative tc the sStudent
government body composed of representatives frcm all student
groupse. Blacks had thelr own school "kings and queens+" 77
One sport open to blacks was basketball through a separate
black leaguee The black teamy the "Ramblers," could not use
the Topeka High team name or colorse They played home games
at East Topeka Junior Highe’? Separate black teams were
abolished when, with 1little fanfare, the schoal board

rescinded its formal policy of internal segregation at the

high school in 1949,.7°

By mid-century, Topeka was a <city of cver 100,000, and

approximately 7.5 per cent of its residents were black.2?9

Segregation in the «city was not limited to its schoolse

Most of its public accomodations were segrezated, even

76 Samuel Ce. Jacksony, guoted in Kluger, Supra note 183 at

382.

77 1de. at 31; Topeka High School, THE 1947 SUNFLOWER 54,
356, 69 (1947) (school yearbook); Kluger,; supra note 18 at
382

78 Julia Etta Parks, THE DEVELOPMENT OF ALL-ELACK EASKETBALL
TEAMS IN TOPEKA HIGH SCHOOL, 1929 - 1948, (1982); Kluger,
supra note 18 at 382.

79 Topeka Bde of Educe Minutes, Septe 26, 13849,

80 Kluger, suypra note 18 at 372.
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though Kansas law formally prohibited 1ite.?! Cnly cne Topeka
hotel, the Dunbar, would serve blacks, and most restaurants
would not seat theme Cf the seven movie treaters in town,
five served only whi tes, one provided balcony seating only
for blacks, and one theater was for blacks cnlye The
municipal swimming pool at Gage Park was for whites anly,
with the exception of one day a year when it was open to the
black communitye Not everything 1in Toreka was seygregated,
howevere. There was no racial segregation in bus or train
transportation.®? And while many blacks lived in eastern
Topeka, residential seygregation was not absclute. Blacks
also lived in mixed—-race neighborhoods scattered through the

rest of Topeka.®3

81 1935 Kane Gene State. 21-2424. Kansas law provided civil
and criminal penalties against any person making "any
distinction on account of racey color, ar previous
condition of servitude"” in the operation of a public
accomodation licensed by a municiralitye. 1935 Kane Gene
State 21-2424.

To circumvent the law, Topeka repealed its city
ordinance which required the licensing ¢f theaters and
opera houses in the fall of 1947, Shortly thereafter, two
black Topekans, were refused admission tec a Topeka
theatere. As they could not sue the theater owners for
discrimination, they brought suit against the City of
Topekay challenging its authority to regeal its licensing
requiremente. Stovall ve City of TIopekay 166 Kane 35
(1948). The Kansas Supreme found that the "[a ]Jppellants
had no vested rights in the continued existence of the
licensing ordinance and the city was at liberty to repeal
it whenever it so desired." 166 Kane at 36

82 Kluger, supra note 18 at 374 - 375.

83 gSee Ide. at 377, 408; Transcript of Record at 31 - 109,
mm b m- Qi m., 347 UesSe 483 (1954).
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On the gquestion of segregation, Tope ka was in keeping
with the practices throughout most of the statee. In the
early 1950's a black Xansas state Senator felt the
pervasiveness of segregation in his home state as he took
his family on a vacation in Kansase The family was refused
service in restaurants and had to eat take—out fcode. They
were not able to find hotels which would take blacksy, and
were forced to sleep in the care Of greatest inconvenience
was the refusal of gas station owners ta let them use

bathrooms.23* And all in the free State of Kansase

Although Kansas caught on to segregation a bit more

slowly than the South, and practiced it with a bit less
pervasively than the Southernors, by nih‘ééntury their
patterns of segregation were equally well entrenchede.
However, the winds .of change were in the} aire Southern

urban planners began to gquestion the ecancmic viability of
‘segregatlon.as International criticism of American apartide
hightened sensitivities in the Northe.%® And 1little by
littley, responding to the NAACP's careful strategy, the U.Se
Supreme Court began to chip away at the legal foundation for

segregatione. Plegssy Ye Ferguson na Llonger seemed

8% Barbara Watkins, A Matter of Justice —— Hdrown v. Ecard of
Education, 2 THE KANSAS IMMIGRANTS 33 - 35e

85 John Van Sickle, PLANNING FOR THE SOUTH (1943)

8% Gordon We. Allporty, THE NATURE OF PREJULICE 330 -3J31
(1954). '
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permanently etched in stone.®7

Sensing the change, the State of Kansas begany slaowly, to
reconsider its practicese Nearly one hundred years before

Kansas had preceeded the Civil War as its citizens fought

each other on the guestion of slaverye. Naw Kansas would
again seek to settle the problem on its own, and ahead of
the rest of the countrye. It public opinion were to turn
against segregation, the state would not be caught among
those who violated the collective moralitye. Kansas was

proud that it was not the Southe

Of course, when Kansas began to recansider segregation,
it was at the instigation of those outside Pf the political
mainstream: its black citizens. And their actions were
first greeted with recalcitrance, then delay, before white
Kansas jumped on tﬁe desegregation bandwagone They would
‘not Jump quickly enough to keep Xansas out of the federal

courts and the national press, and to spare it considerable

embarrassmente.

87 Kluger, Supra note 18 at 256 - 284.
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4e THE SCHOOL SEGREGATICN CONTEOVERSY

4.1 NAACP ORGANIZING

When McXKinley Burnett took over the leadership of the
Topeka NAACP in 13948, his first attempt to rid the schools

of segrezation was through a petition tc the Bgoard of

Educatione Calling tﬁemselves "The Citizens! Ccmmittee' to
avoid the wrath mention of the NAACP would invoke, Burnett
and NAACP member Daniel Sawyer presented their petiticn in
the fall of 1948, Their letter was an attack on the
McFarland—-Caldwell administratione They claimed that
Caldwell, the director of black education, was "a stumbling
block to ou; progress," as he "attempted tz "*invoke social
and economic sanc;lons on all who oppose his methods and
policies of fostering more and more seg;egatlbn in the.
senior high school."8® However Caldwell was anly the
'"willlng tool" of the real villian, Surerintendent
McFarlande The petition continued,

Dre McFarland says: separate schools are here to

staye Regardless of added expense, the extra

drain on a short supply of teachers eeeg &&ﬁﬂ*
[ r]egardless of the national trend toward ok oth
integration; regardless of the fact that
separation in our schools prevent[s] the
educational processes from acting positively in

the field of race relations, and sets up another

barrier to American unity, and hamgers gur
leadership in world affairse Dre McFarland says
Separate schools are here to stay, and separate

B8 petition of The Citizens' Committee, guoted in Kluger,
Supra note 18 at 393. The petition is not reprinted in
the minutes of the Topeka Board of Educaticne



secondary sSchools are in the planse To which MNre.
Caldwell says: Amen!8°

But the day for McFarland's vision had passedy the Comamittee

warned the boarde.
Things and conditlions don't remain static because
a few well-placed people will it soe - Thke world is
in the midst of a mizhty upheaval and conditions
change in the twinkling of an eyee Consequently
we believe the segregation policy in Topeka
schools [ is] subject to changee eee We therefore
pray that the Board will take cognizance of gur
petition and instruct its agents to adopt policies
which will be an inspiration to all the peogle

rezardless of race, color or creed.?9

The Board had listened to sSuch petitions before, andy, as

usualy they only listened.

Compared with segregated schooling in otrer states,?!
Topeka did gquite well by its black citizensi’in 1948. The
days of the Lowman Hill problem were long rast.®2 There were
no longer such vast disparities in physiéal plantse. No
black schools had outdoor plumbinge They had reasonably
up—to—date teachiné materials and a black teaching staff
which the black community was proud ofs Many of Topekal's
eighteen white schools were newer and prettier than the four
black schools, but the oldest and least valuable schocls in

the clty.were also white schools.®3 What ¢tlack parents

89 14,

%0 14,

91 See Kluger supra note 18 at 302, 427, 458 - 460.
92 See discussion sypra at 21.

93

Testimony of Dre Hugh Speer, Transcript of Record at 117,
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complained about was having to send their children far from
home when there were schools right in their neighborhoode.
It was the principle of the matter: being excluded fraom the

nearby school soley because of racees?*

In the fall of 1950, the Topeka NAACP gave the school

board one last trye Burnett attended a meeting grior to the

beginning of the 1950 school year, and requested an end to
segregation in the schoolse. As he later recalled, "I told
them 'It may sound rather abrupt, but you've had two years

now to prepare for thise.! As soon as I sat down, one of the

board members jumped up and roared, 'Is that a reguest or an

ul tima tum?*"°S

The Topeka NAACP had tired of politely requesting
consideration by the recalcitrant school bocarde By the fall
of 1950, they were growing impatiente. As the newsgpapers
parried stories of the desegregation battle in the South
Carollna schoolsy, the Topeka NAACP became embaldenede They
had achieved some chahges in the schoals through the sta te
courts in the past, particularly when Grahagm x Board of

Education °® opened the doors of the junior high schoals to

an X Bd 21 Em‘, 347 UeSe 483 (1924).

9% Sce eege Bettina Harris, Some Personal Ikoughts == Qut
of the Pagsty, 4 TOPEKA MAGAZINE (Jane. 1878) (interview
with Linda Brown Smith).

95 McKinley Burnett, guoted in Kluger, supra note 18 at 394.
This episode 1s not recorded in the minutes of the Topeka
Board of Educatione



black seventh and eighth zraderse. Following the Llead of

hlacks in other parts of the country, the Togpeka NAACP now

looked to the federal courts.®7?

In August of 1950, Lucinda Todd,y, Secretary of the Topeka
Chapter, wrote a letter to Walter White, the Executive
Secretary of the NAACP, requesting assistance on the Topeka
cases As Todd described it, Topeka had "segregated schools
headed up by a Negro who was hired toe 'keepy the Negro in his
place.'"98 By the fall of 1950, the situation had become "“so
unbearable” +that the local branch decided to test the
constitutionality of the Kansas school segregaticn lawe The
chapter?’s legal committee believed that the law would not
withstand a constitutional challenge. Todd %féfe White that
if the chapter "could have legal help from the splendid
lawyers in the national organization, w; could not but

'10."99

96 153 Xane 840 (1941). See discussion gugra at 25 - 26.

97 while the desegregation strategy was apparently
introduced in other parts of the country largely due to
the efforts of the national office of the NAACP, gsece
generally Xluger, supra note 18, desegregation, not Jjust
equal but separate education, had been part of the
political agenda of the Topeka NAACP for some timee

98 Lucinda Todd, letter to VWalter White, Executive

Secretary, NAACP, August 29, 1950. Reprinted in Masters,
supra note 75 at 159 - 160.

.99 m.



The "splendid lawyers" in New York found the time to help
out in Kansase Robert Carter began to work with Charles
Bledsoe and John and Charles Scott of the Topeka NAACP legal
commi tteee. deanwhile Burnett tried to solicit community
suppor te Generally lukewarm to the efforts of the local

NAACP,y, the Topeka black community was not enthusiastic about

this particular endeavore The strongest ocprositicn came
—

from black teacherse When Burnett met with a group of black

teachers to discuss the suit, "all it did was draw lines
tighter;" Mamie Williams, a teacher, later recallede. "One
of the NAACP people was outraged at the situation, saying,
'‘Imagine, our children have to go right by these white
schools and go to separate black schocls? -~ as if that was
a dreadful thinge."!92 One black PTA wrote +the school board

supporting the malntenance of segregated schools in

Topekao.101

The black teachers had reason to be concernede Their
Jobs depended on Topeka's segregated schoolse When the
school board integrated the seventh and eighth grades in

1941 after the Graham ruling, several black teachers were

firede. “It they were going to sue for integration," Je.Be
Holland, former principal of black Monroe School 1later
commen ted, "] thought they should have gcne all the way —-—

100 Mamie Williams, guoted in Kluger, sSuprg note 18 at 394 -
395.

101 gluger, supra note 18 at 394.
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for teachers as well as pupilse”102 No teachers _joined in
~0 “~eogners dJeoianes .

the chall ve to sSchool segregatione To da sa would have

been professiocnal suicide under the McFarland—=Caldwell

regimey, regardless of the outcome of the suite Yet in spite

of their personal interest in maintaining school
segregation, black teachers took a low profile. None would
. xO e one woms

actively support the school board either.!03

Pl

As the case moved quickly along, the lawyers identified
several willing participantse. Twelve black wamen and one
black man were named as plaintiffs, suing cn behalf of their
children.!2* Among them were Lucinda Todd and other chapter
memberse However, not all of the plaintiffs belcocnged to the
NAACP. Qliifﬁ_giﬂlﬂl active in the black chuich but not in

black politics, was one of theses

By some accounts, Brown was a rather unenthusiastic
plaintiff.195 By others he was a man who "was nao langer
willing to accept second-class citizenshipgy," quiet but
steadfast as he preached about equality.19® Erown lived with

his wife and three daughters in a gredcminately white

102 j5.,B. Holland, guoted in Kluger, supra note 18 at 395.

103 Kluger, supra note 18 at 423,

104 plaintiffs! Amended Complaint, Brown Ye Board of
Educations 98 FeSuppe 797 (1851).

105 gluger, supra note 18 at 395.

106 sam Jackson, guoted in Kluger, gupra note 18 at 395; sece
also Masters, gupra note 75.
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neigzhborho i Topekas Although they lived seven blocks

from Sumner elementary school, Brown'!s oldest daughter,

Linday was assigned to third grade at Monroe, a black school

about two miles from their homee. As he told his child,

" t]here is no sense 1in me having a daughter who has to go
clear across town, walk seven blocks up a dangercus railroad
crossing, cross a busy street, stand in the cold and rain to
catch a school bus, when there is a schocl sc close to our

ho-e.n107

.WIth Brown, Todd and other parents and their children
signed on as plaintiffs, on February 28, 1951, the NAACP
filed a complaint in federal district court, requesting
declaratory and injunctive relief. In keepl;g‘with previous
school cases, they claimed that the educational
opportuni ties provided in the black schools:'ere inferior to
those in the white schools, and further that blacks were
‘required to travel 1long distances to school, while whites
were able to attend school close to homee These differences
in treatment, they allegedy constituted a denial of equal
protection of the laws.!9® In addition, the ccmplaint asked
the court.to deter-ige whether the Kansas school segregation
statute itself was unconstitutionale. When the court later

partially granted a Motion for a More Definite Statement,

107 Ag remembered by Linda Brown Smith, guygted ig Harris,
sSupra note 94 at 30.

108 plaintiff's Amended Complaint, Browpne
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the plaintiffs restated their allegation of educational Y,
L

inequality, clarifying the issue before the court. They

claimed educational opportunites for black students were

inferior in "physical facilitles, curricula, teaching,

—
»

resourcesy, student personnel services, access and all other

~—

educational factors, tangible and intangible, offered to

school children Iin Topekao" With regard to these

allegationsy, the Topeka case might be a classic challenje to

unequal treatment. However the plaintiffs alsc claimed that

" a]part from all other factors, the racial segregation

ngein practiced in and of itself constitutes an inferiority

in educational opportunity offered to Negroes, when compared

to educational opportunity offered to whites."1!09 This
latter claim would eventually set the Topeka case apart as

clearly framing the question of the constitutionmality of

segregation itself.l10 <

As both parties prepared for trial, the Topeka Board of
Eduéatlon was In the throes of a political battlee. Three of
the board members of the six who hired Kennetin McFarland
were up for re—electione A slate of candidates ogpposed to

McFarland!s tactics ran against them. Slcgans such as

109 plaintiffs' Amendment to Paragraph Eight of the Amended
Complainty, Browne )

110 of the five cases consolidated in Brown ¥Ye Board of
Education, the Topeka case would be the only case where,
apart from segregation, equal treatment was found by the
lower courte Browpn ve Bde 0of Educes 347 UeSe 483, 436
ne 1 (1954).
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"Let's end the puppet government in our schools,y" and "our
children deserve a better school administration with a
FULL-TIME SUPERINTENDENT" peppered the local grpapers.till
Meanwhile the McFarland forces held voter neetings in the
schools during school hours and had teachers ~sSend campaign
literature home with school children.!12 Opn March 25, 1951,
nine days before the school board election, news of improper
financial dealings by the McFarland Adwinistration hit the

local paperse On April 3, the incumbent board members were

—

voted out of office, and two days later, the Sugerintendent

resigned.!3

When Kenneth McFarland left office, the Topeka school

administration was qgi‘_!lthout its straoang $Sugporters of

segregation, However, the new school board was sharply

divided, with one member actively opposed to segregatione.l!®

111 gluger, Sypra note 18 at 403.

112 Ide.

113 14. at 404. At this point in my research, it is
difficult to tell what role the Browpg litigation and the
issue of segregation played in the school board
elections Kluger gives it no role at all, an assumption
which is supported by the fact that, at that stage, the
white newspapers gave the case very little coveragee.
Ide at 394. However, Topeka is a small enough city
that most everyone must have known about the suit, and
must have known that the McFarland camp opposed ite At
least some of the voters were most likely motivated in
part by their opposition to the segregation policies of
the incumbentse.

114 sSce eeyge Topeka Bde of Educe Minutes, Ccte 6, 1852;
Eiring Neuro Teachers Io Be Contested, Topeka Captial,
Ap!‘ll 7’ 1953 v
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Consequently, the April 1951 election ushered in an era of

uncertainty in Topeka school politicse The public consensus.

on segregation longe 1 . As he grepared his
defense of Hrown Y. Board of Education, school board

attorney Lester Goodell may well have felt wuncertain about

the future of the principles he was charged to defende

4.2 IRIAL

If Lester Goodell felt somewhat isolated in his defense

~—~—————

of segregation, he must have felt all the more alone when,
C T b el bt
single—handedly, he faced the five attcrneys <for the

plaintiffs at trial on June 25, 1951. . Robert Carter and

Jack Greenburz from the national NAACP office had joined the

local attorneysy, Charles Bledsoe and Charles and John Scott,

a few days before for last minute preparﬁtions. All of

plaintiffs' counsel were active participants, though Carter

‘was clearly in chargee. In contrast, though accomgpanied by
George Brewster, also representing the schocol board, two
Assistant Attorneys General representing the State of

Kansas, and attorneys for the Boards of Education far three

other Kansas cities, Goodell handled the trial alone.!!S

Robert Carter led off as the trial began that MNanday
morninge. He opened wlith two adverse witnesses, cutygoing

school board member Arther Saville and former Superintendent

11S Transcript of Record Brown yve Bde of Educes; 347 U.S. 483
(1954).
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McFarlande. Yhen Carter asked Saville why the Board of
Education maintained seygregated schools, an objection from
Goodell was sustained.!!® As Judge Walter Huxman Llater
explained,

the gquestion betore the Court is this case is not

what the viewpoint of anyone is or might be as to

the future, the present or the past; but it seems

to me the question in this case turas vupon what

the City of Topeka has and is doingy, and what they

may think about it 1Is immaterialll?7.,.,
In his attempt to carefully contral the trial and restrict
the scope of questioning to the issues he considered

relevant, Huxman allowed the plalntiffs no questicns cn the

subject of the school board?s motivation.118

Through the testimony of McFarland and . the parents of

school children, the plainfitts laid the basis for their
claim that school facilities were unequale: However, the
evidence on this point was far from compellinge Carter's

 attempt to eliclit testimony from McFarland about differences
in school schedules between the white and black schools was
dubbed a "fishing expedition" by the courtel!® The parents
and the one child who testified were questicned cnly about

the distance from home to the relevant black schocl as

116 14. at 69 - 70.

117 14, at 72

118 Huxman was the most active of the three members of the
district court panel. Sitting with him were Judge
Arthur Je Mellot and Judge Delmas Carl Hille.

119 14. at 77



compared with the white school closest to home, the need for
black <children to take lunches to sSchool because they
couldn't zo home at noon, and unsatisfactory transgortation
provided for black studentse. Only two of tkese witnesses
made any comments on the subject of segregaticn itself. And

one of them caught the court by surprisee.

In the middle of his testimony, Silas Fleming, a black
parent whose wife and children were named glaintiffs, asked
permission to tell the court "why I got into this suit whole
soul and bodye" Wheny, after a moment's deliteration, Huxman
allowed him to speaky, Fleming told them

Well, it wasn't for the sake of hot dogs; it
wasn't to cast any insinuations that our teachers
are not capable of teaching our childreif because
they are supreme, extremely intelligent and are
capable of teaching my kids or white or black
kidse But my point was that not only I and my
children are craving light, the entire colared
race is craving light, and the only way to reach

the light is to start our chilildren tcgether in
their infancy and they come up together,120

Silas Fleming's point, that the case was about the fact that
racial equality could only cone with integration, was
addressed as the plaintiffs offered their expert testimonye

Only then did the thrust of the NAACP strategy become cleare.

120 14, at 109 - 110. Another witness, James Richardson,
testified that he sent his children to a parochial
school “[s Jimply because 1 do not believe in

segregatione” Jde. at 102,
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In all, eight experts in educatian, psychology and

——————

sociology testified for the plaintiffse Thke firsty, Dre Hugh

Speer, Chairman of the Department of Educaticon at the
X\___/—-
University of Kansas City, had conducted an evaluatiaon of

the Topeka achoolse He found only minor difigiannns_hglzgsn
~—————

the white and black schools with regard to the educational

background of teachers, c teachinz load.l21 He

found the availabilit mnasiums to be

about the same, although some new whi te schools had

particularly luxurious facilities.!22 There were no special

qlggggggﬂg_sét aside for mentally retarded black children,

while there—were two 1Iin all of the eighteen white

123
8c hoolse Speer found some disparity in tpg‘age of school

books, which the school board would later attribute to the
fact that local PTA's often bought additiconal Looks for

their particular school.!?2* Regarding the schaal buildings,
o garan

Speer testified that all the schools were well—-preserved and

well maintainede He found that, on the average, the whi te
e —————————.

schools were newer than the black schools and had a higher

121 1de at 113.
122 u. at 1170
123 '14. at 113.

124 14. at 98 - 99, 198 The testimony of the Clerk of the
Board of Education also raised sSome question as to
whether Speer had actually seen all thke books at the
schools he visited, as she claimed tte nevy books were
packed up at the end of the school yeare. However, Speer
testified thaty, in randomly sampling bcecoks, he lcooked at
those in the boxes as well as those ¢n the shelvese.
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insured wvalue per clas +125 Yet althougzgh 45% of the

-«

white children went to schools that were newer than the
newest black school, 14% of the white children attended
schools that were older than the oldest black sSchoole.
Consequently, although there were disparities between white
and black schools, the very worst school buildings in Topeka

were white, not blacke.12%

Hugh Speer believed the black and white schools in Topeka
s Sk

were unequal, however his reason had very little to do with
Eo e

uil : bookSs Speer testified that the

curriculum was not equaly defining curriculum as "the total

school e hild." For him, educat as

"concerned with a child's total deiélégggnxg his

personality, his —persesal and social adjustmentl."127

Segregzation itself detracted from the educaticnal experience

of black children, for

the more hetergeneous the groupg in which the
children participate, the better th[ey] can
function in our multi-cultural and multi-group
socletye For exampley, if the colored children are
denied the experience 1In sSchool of associating
with white children, who represent S0% of our
national society in which these colored children
must live, then the colored child's curriculum is
being greatly curtallede The Topeka curriculum or

125 '14. at 117 - 118, The average age of the white schools
was 27, while the average age of the black schocols was
36 . The average insured value per classroom in the
white schools was 310,517 the average 1n the black
schools was $6,317.

126 lgo at 117.

127 14. at 118.



any school curriculum cannot be egqual under
segregation.!?28

The remaining experts elaborated on the cantention that

segregationy by itselfy was harmful to black childrene Dre
Horace Be En%}ifﬂ! Professor of Psychology at Ohio State

University, testified that individuals tend to live up toy

or .down to others expectations of what they can learne.

"(L]ezal segregation definitely depresses the negroes
expectancyy, and is therefore prejudicial to his
yggggin@a"lzg Dre Wilber Be. Brookover, Professor of

_— =
Sociology at Mdichigan State Collegey told the court that the

incompatability of segregation and principles ¢f American

democracy served to confuse black school childrene

-e

In American society we consistently present to the
child a model of democratic eguality of
opportuni tye We teach him principles of equality;
we teach him what kind of ideals we have in
American society and set this model of behavior
before him and expect him to internalize, to take
ony, this model, to believe it, to understand ite.
At the same timey, in a segregated schcal situation
he is presented a contradictory or inharmonious
modele. He is presented a school situaticon in é?/
which 1t is obvious that he is a sSubordinate,
inferior kind of a citizene. He is not presented a
model of equality and equal opportunity and tasis
of operating in terms of his awn individual rights
and privilegese. Now this conflict of models
always creates confusion, insecurity, and
difficulty for a child who can not internalize a
clearly defined and clearly accepted definiticn of
his role se¢ he has two or three ose¢ definitions
of how he is expected to behave,!30

128 14. at 118.
129 ma at 156.

130 14, at 164 - 165.



Because black children were presented with a "dual
definition" of their role as citizens, segregated schoals
perpetuated a "conflict in expectancies" which "condemns the
negro child to an ineffective role as a citizen and a member

of societye”"!3! Dr, Louisa Holt, Professor of Psychology at
\,———

the University of Kansas, added tha t the fact that

segregation was enforced by law made it more harmful to

black children because it "gives legal and official sanction

to a policy which is inevitably interpreted both by white

people and by negroes as denoting the inferiority of the

negro groupe"!32 Further, inteyrated educaticn on the junior
and senior high school levels could not erradicate the harm
of segregation, for "the earlier a signiticgnt_event occurs
in the 1life of an individual the more lasting, the more

far—-reaching and deeper the effects of that incident, that

trauma, will beo."133

The plaintiffs rested early on the seccnd day of trial,

and Lester Goodell began his defense of the schoal beard's

practicese He presented only three witnesses. Goodell did
not attempt to rebut the testimony of the experts regarding
the haramful effects of segregation, although he had
unsuccessfully attempted to elicit testimony on

cross—examination that a black child in the ainority at a

131 1d. at 165.
132 14. at 169.

133 1d. at 172.



predominately white school would be psychologically harmed
by being out-numbered and therefore "left out."13* Rather,

his w{:ﬂggggs_caLLad_inin_quasilnn__snm§¥Of the inegualities

the plaintiffs had & . Clarence Grimes, the schocl bus

driver, testified that the conditions on the buses were not
as chaotic as had been suggested, 135 while Thelma Mifflin,
Clerk of the Board of Education, testified that Dre Speer
may not have seen all the school boocks when he made his
evaluation, as the newest ones were packed in boxes at the

end of the year.l!3%

Kenneth McFarland, the final defense witness, sSpoke to
the question of segregation itself. Pursuing a line of
questioning that Carter had not been allowe% ‘éarlier in the
trial, Goodell asked the former superintendent about the
reasons behind the school board's pollcy.1$7 Goodell hoped
to elicit the "human factor" involved lq segregation as a
challenge to the "hypothetical" exrert testimcnye. McFarland

responded that "probably the major factor"™ behind the

board!s defense of the lawsuit was that "we have never
considered see that it's the place of the public school

system to dictate the social-eustoms—of _the people who

support the public school system." The board wished to

134 m. at 167.
13S Iﬁ- at 191' 196.
136 1d4. at 198.

137 mo at 206.
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maintain segregation because "[w]e
evidence that the majority sentiment

desire a change in the fundamental str

4.3 PASSING THE BUCK

Vhen it considered the constituti

statute that summer, the three judge

ha ve nao objec tive
of the public would

ucture."138

onality of +the Kansas

panel was not moved by

McFarland's notion that the matter sh

ould be left to local

.

sentimente. And as Judge Huxman had suggested, it was not
pearsAvNze . —_

concerned with the board's motivat

igne The only (two

&

hether the educational

he court considered were w
CT//;;;;:::;EE;;:%rovided black

and “whether school segregation w

Fourteenth Amendmente.!3? The panel

——

approach to both of these questions,
a temporary setback, while setting

‘appeals
jiilisgiss et

In comparing the educational oppor

al,
e
would take a narrow
handigg the plaintiffs

an ideal record for

tuni ties available at

the black and white schools, Judge Huxman, writing for the

courty, did not adopt Dr. Speer's broad notion of curriculum

as "the total school experience of the

focused on physical facilitie

138 14. at 207.
139 14. at 233.

140 sypra at 45.

child."140 gKather, he

courses of study,




qualificat- and other tangible variables,

finding the schools to be comparables While black children

were forced to travel much further to school than whites,
that was not discriminatory because transgortation was
providede. Huxman concluded that "in the wmaintenance and
operation of the schools there is no willful, intentional or
substantial discrimination in the matters referred to above

between the colored and white schoolse'14l

Though the court found these ob jec tive factors to be

comparable in the black and white schools, the court did

recognize that segregation itself had a dramatic effect on

the educational experience of black children. In findings

of fact which were not published with the "formal apinion,
the panel concluded that

segregation of white and colored children in
public schools has a detrimental effect ugraon the
colored childrene. The impact 1is greater when it
has the sanction of the law; for the rolicy of
separating the races 1is usually interpreted as
denoting the inferiority of the negrc zZroupe A
sense of inferiority affects the motivation of the
child to learne Segregation with the sanction of
lawy, therefore, has a tendancy to retain [sic] the
educational and mental development of negro
children and to deprive them of some of the
benefits they would receive in a racial [sic]
integrated school system.1*2

141 Brown v Board of Educations 98 Fe.Supp 797, 798 (1851).
Huxman also noted that "while plaintiffs?! attorneys have

not abandoned +this contention, they did not give it
great emphasis in their presentation before the courte.
They relled primarily upon the contention that
segregaton in and of itself without more viclates their
rights guaranteed by the Fourteenth Amendmente."

142 Transcript of Record at 245 - 246, Browpe

- B0 -



In approaching the question of the constitutionality of

the Kansas statute, Huxman focused on Supreme Court
precedent, paying no attention to the sgcial science

analysis presented at trial which #ight provide a

Justification for reinterpreting the constitutional mandatee
He noted that, "[a]s a subordinate court in the federal
Judicial system, we seek thg answer to this constitutional
question In the decisions of the Supreme Court when it has
spoken on the subject and do not substitute ocur own views

for the declared law by the Supreme Courte.n143

Huxman first turned to Plessy ve £Ferguscg !** and Gong
Lum v Rice, !*5 finding that, in those cases, the Supreme
Court had held that segregatloA was constitukf&hal, and was
within the discretion of the state in regulating public
schools.!*® He noted that later cases, MngQ;lj Yo Cklahoma
147 and Sweatt ve Painter, !*® raised a serious guestion as
'to the continuing validity of the Plessy and Lum doctrinee.

If segrezation within a school as in the McLaurin
case is a denial of due process,!*? it is

143 98 F.Suppe. at 798.

144 163 U.S. 537 (1896 ).

145 275 U.S. 78 (1927).

146 98 FeSuppe. at 798 - 799.
147 339 U.S. 637 (1950).

148 339 U.S. 629 (1950).

149 pere, elsewhere in the opinion, and throughout the

trial, Huxman referred to due process as the relevant
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difficult to see why segregation in separate
schools would not result in the same deniale. Or
if the denial of the right to cammingle with the
ma jority group in higher institutions of learning
as in the Sweatt case and gain the educaticnal
advantages resulting therefrom, is a lack of due
process, it is difficult to see why such denial
would not result 1in the same lack of due process
if practiced in the lower grades.!50

However, in McLaurin and Sweatt, the Sugreme Court had
limited itself to the question of the constitutionality of
segregation in graduate and professional schcolse The Court
had refused to reconsider Plessy, as it was not essential to
a decision in el ther casee. Consequently,y, the panel was "of
the view that the Plessy and Lum cases, gugray have not been
overruled and that they still presently are authority for
the maintenance of a segregated school system in the lower
gradese!” Under the then current state of the'lau, in spi te

of the harm suffered, segregation -in Kansas was

constitutional.l5! While the panel clearly questioned the
Dire

continuing validity of the segregation doctriney, a reversal

of Plessy would have to come from the Supreme Courte.

The district court'!s judgment was entered on August 3,
1951, ensuring that segregaton In the Topeka schools would

continue &urlng the upcoming school yeare How lcng it would

clause of the Fourteenth Amendment, in spite of the fact
that in the pleadings and in oral argusment the partles
invoked the equal protection clasuee. Likewise, McLaurin
and Sweatt are equal protection, not due process casese

150 98 Fe.Suppe at 800.

151 Ide.



continue remained uncertain as the plaintiffs apgpealed the
ruling to the Supreme Courte. The Court noted protable
Jurisdiction in June of 1952, and the focus of the legal

battle shifted to Washingtone.152

4.4 POLITICAL SQUABBLES

Back In Xansasy, a different battle was being waged, as
state and local government officials awoke to the political
implications of defending segregatione. Proud of the Kansas
free state heri tage, many citizens were displeased that
their state was involved in legal action which they
associated with Southern racisme As schcol superintendent
HeHe Robinson of Augusta, Kansas wrote Governof Edward Arn,

I am surprised and I must say chagrined to learn
that Kansas now classifies itself as.one of the
White Supremacy states as indicated by the case
now before the United States Sugpreme Cgurte. I
have just finished reading a new and fine history
of Kansas and found much of it thrilling and
gloriouse As I review those historical events
which caused us to be called 'bleeding Kansas?®, I
wonder how we suddenly find ourselves represented
before the Supreme Court oprposed to thcse human
rights for which our early settlers blede.
Mre Robinson was concerned that, through defending Brown,

"we are throwing the influence of our state against those

principles for which we have always sStood.l133

152 343 U.S. 989 (1952).

153 H.H. Kobinson, Superintendent, Augusta Public Schools,
letter to Kane Governor Edward Arny Lece 10, 1953y Kane
State Historical Societyy; Archives Depte; Governar Arn's
Papers, Box 62.
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Neither the Topeka Board of Educatiaon nor the State

et
Attorney General wished to be associa ted with the

lea !
controversye. In a split vote, the newly constituted school 1;(0
——_____—"

board decided not to defend itself on eals They 'hﬂ* 0*’” -
1

Justified their decision by the fact that the court had

ruled in their favor on the question of the equality of

educational opportunities. As purely loacal matters were no

longer at issue, they felt that the Attorney General should

be responsible for defending the constitutionality of the

Kansas lawe.l5* Attorney General Harold Fatzer waffled in his
e -

responsee. During the sSummer of 1952, he tcld the Topeka

—

school board that he intended to argue the case. He la ter
changed hlé mind, insisting that the scpqgl board was
responsible for defending its own practicese!S5 With the
Kansas case and three other school cases set for argument in
the Supreme Court that December,15® attorneys for the other
‘states were concerned that thg Topeka case would be declded

by default.!57

1S4 Seuregation Suit To Make History, Topeka Capital,
November 30, 1952. The vote was apparently taken during
the summer of 1951.

1§8S Ide.

156 344 UeSe 1 (1952). As of the fall of 1952, the Kansas
case was consolidated with cases coming from South
Carolina, Virginia and the District of Columbiae A
fifth casey, from the state of Delaware, would later be
includede See Brown ve Bde 0f Educey 347 UeseSe 483, 486
- 488 ne 1 (1954).

157 Paul Wilson, Speech on Brown ve. Board of Education, May
1, 1981, 30 Kane Le Reve 15, 21 (1981).
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As state and local officials refused to budge, the

Supreme Court forced the 1ssue. On November 24, 1952, the

Court issued an extraordinary per curiam crdere Briefly

reviewing the procedural history of the case, the Court
noted that no appearance had been entered by any of the
defendants, and that counsel for the Topeka Board of
Education had informed the court that the board did not
intend to appear in oral argument or present a brief. The
order continued,

Because of the national importance of the 1issue

presented and because of its importance to the

State of Kansas, we request that the State present

its views at oral argumente. If the State dces not

desire to appear, we request the Attorney General

to advise whether the State's default shall be
construed as a concession of 1nva11dgjy,‘sé

Harold Fatzer was not happy with the Supreme Court's
ordere. The day after it was iIssued he rus;ed to.Washington
to confer with the Clerk of the Supreme Courte. Fatzer told
"the Clerk that the Court's order was "not a fair requests
It is not the prerogative of the state executive departument
to concede the invalidity of any legislative acte. That is
for the courts to decide«"!3? Backed into a ccrner, Fatzer
was torce& to abandon his neutral stancee. He first agreed
to file a brief and later decided that the state would also

participate in oral argument.!®? Yet Fatzer couched his

158 Brown y. Board of Educations, 344 U.S. 141, 142 (13952).

159 segregation Suit to Make History, Topeka Capital, Nove
30, 1952.



capitulation in terms of his duty as Attorney Generale 1In a
lengthy public statement explaining his action, Fatzer noted
that "[a]s the chief law officer of the state, it is the
duty of the attorney general to sustalin any sState statute
which is attacked, as being unconstitutionale. No official

in the executive branch of the state government can concede

the invalidi ty of any act of the legislative
departmentesess161 Yet Fatzer felt tha t primary
responsibility rested on the local level. "I have always

felt that the board of education had a plain duty to present
oral argument to the courte <csee. It was they who, under the
permissive Kansas statute, set up the garticular system

being attacked in this case."162

Fatzer wished to make it clear that his decisian to
defend the suit did not mean that hey pe;scnally, or the
Sta;e of Kansas favored a policy of racial segregation.
‘MSegregation, in the first place, is a loccal matter in
Kansas," he insistede. Fur ther, the state statute "is
permissive and it is not of major importance as it appears
to be 1In the Southern Statese." Fatzer believed that

gegregation in Kansas 1s rapidly being ended where

practicede. Kansas has been making strides to abolish the

160 gtate to Defend School Statute on Sesgrezation, Topeka
Capital, Dece 5, 1952,

161 Ide.
162 Ide.
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injustice of segregaton in the public schocl system and

elsewhere."1%3 Hoping to protect his political reputation
Gom.

from tarnish, Fatzer announced that "I have never advocated

or championed sesregation and will not do so before the
ar champlonsc

Supreme Court.” The state would restrict its arguments_ to

the constitutional gquestion of whether segrezgation was

within the power of the state legislature in regulating

educatione. Kansas would leave emotional arpeals about the
e
goodness or badness of racial segregation to other

participants in the case.l%*

To further distance himself from the contraoversy, Fa tzer
would send Assistant Attorney General Paul Wilscn to argue
the case for KansasSe Wilson was new tz"the Attorney
General'!s Offices After some eight years of legal practice,
he had come to work for Fatzer in part t; gain appellate

experience. He would present the first oral argument of his

163 At that point Wichita and Pittsburg, Kansas, had already
"desegregated” their schoolse. Pittsburg closed its
black school for financial reasons 1in 1850, <firing its
three black teachers and integrating black students into
its white schoolse Wichita went frcm a race—based to a
residence—based attendance systeme Howevery, the school
board drew attendance boundaries in such a way that the
black schools remained all black and the white schools
remained predominately or exclusively white. Because it
retained substantial school segregation, Wichita did not
fire any of its twenty-six black teacherse. EFuture of
State's Neuaro Ieachers Found Uncertains Tcpeka Journal,

Jane 14, 1954; Calm At School Rulipngz, Kansas City Times,
May 18' 1954.

164 State to Defend School Statute on Segregations Topeka
Capital, Nove 30 1952.
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career before the U.Se. Supreme Court.l®3

At the October 6, 1952 school board meeting, board member
Marlin Casey read a prepared statement criticizing his
colleagzes for their inactlone Casey felt that, as
defendants in the Brown litigation, the board had a duty to
defend its policiese He felt that the board®'!s failure to
take action reflected a desire to take an easy way out of a

sticky political controversy. He suggested that

4)ﬁ>uAJ‘[1]t the majority of the board is against
@ﬁ‘ segregationy, as I assume they are by not defending
this suit, then action should be taken to abolish
it as the board can do under the present statute,
and not take the weak positicn of letting the
Supreme Court do ite, Apparently the board would
like to be in a position of saying toc the colcred
people, if the Supreme Court holds  the statute
unconstitutional, "We have helgred “ abolish
segregation by not defending this suite"™ While on
the other hand, they <could say to the white
people, "We are sorry, there is nothing we could
do, the Supreme Court has held the statute
unconstitutional and therefore segregation must be
abolished.! %%

The Board of Education was not willing to follow Casey's
suggestion, preferring a low profile on the sSubstantive
issue of segregatione. Howevé;, the board did begin to
prepare for the possibility that the Court might strike down
segregatione Topeka would not act on its cwny, but if the
Supreme Court should abolish segregation, Topeka would be

readye

165 yjlson, gsuypra note 157 at 20, 22 - 23.

165 Marlin Casey, Statement Presented to the Board of
Education, Topeka Bde of Educe Minutes, Ccte 6, 1952,
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4.5 IHE IEACHER PROBLEXM

In the spring of 1253, the Topeka papers repoaorted that a

"purge" of black teachers had begune Throughout the state

"a mass unannounced weeding—out of Negzzro teachers" was

taking place In__ anticipation of a possible desegigggilgg

égfiiizﬂ.th“t might affect the upcoming school year.!®? In
Topeka the six newest black teachers were notified that
their contracts would not be reneweds Wendell Godwin, the
new Superintendent of the Topeka Schools, wrcte the teachers
that

[d]ue to the present uncertainty about enrollment
next year in schools for Negro children, it is not
possible at this time to offer you ezployment for
next yeare. If the Supreme Court should rule that
sezregation in the elementary grades is
unconstitutional, our Board will groceed on the
assumption that the majority of people in Topeka
will not want to employ Negro teachers next year
for white childrene oo If it turns out that
segregation is not terminated, there will be
nothing to prevent us from negotiating a ccntract
with you a[ t] some later date this spring.!%3

The board only terminated the black teacters hired within
the past year or two, as "[i]t is presumed that, even though
segregation should be declared unconstituticnal, we would
have need for some schools for Negro children and we would

retain our Negro teachers to teach them."! 69

167 Negro Ieacher Purge Begins in Kansas, Topeka Capital,
Apl‘i]- 6, 1953.

168 yendell Gordon, letter to unidentified black teacher,
reprinted in Topeka Plaindealer, Apre 1953,

169 Ide
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In response to pressure from the cocmmunity and from one
of its own members, the Board of Education reconsidered the
firing of black teachers shortly after the initial decision
hit the press. Nine blacks representing the Topeka NAACP
made an "impassioned plea" that the teachers be reinstatede.
Marlin Casey, the board?s most outspoken advocate of
segregation, moved that they be rehirede!?9 Jacob Dickenson,
Casey's "arch antagonist®!?7! trjed unsuccessfully to table
the motion regarding the teachers while the boa rd
reconsidered its segregation policye. When that move failed,
he voted against the rehiring on the grounds that the board
was not entitled to rehire teachers wunless it had a place
for them, and in order to have a place fort tpem the board
had to establish a policy on segregation and the employment

of black teacherse. Other board members refused to

reconsider the Topeka policy until after the Supreme Court

ruling came déwn. With a vote of three to three, the motion

to rehire the teachers did not passe Later during the same

meeting the board hired seven new white teachers.172

The six black would at least temgporarily

retain their Jjobse In_ June of 1953, the Supreme Court
/“\/—_’/ \

called for reargument in the school segregaticn cases to be

170 Topeka Bde 0f Educe Minutes, Apre 20, 1853.

171! Firing Neuro Teachers Io Be Cgntested, Topeka Capital,
April 7, 1853.

172 Board Reijects Bid to Rehire Nezroes JHere, Topeka
Capital, April 21, 1953.
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held the following Octobere!?3 Under the assumpticon  that a
subsegquent desegregation decree would not affect the 13853 -
54 school year, on June 15 the bgcard rehired the

teachers.l 7%

4.6 DESEGREGATION KANSAS STYLE

When the Togeka Board of Education decided tae pocstgone a
reconsideration of their school segregation policy until
after the Supreme Court ruling, they had anticipated a
resolution to the problem by the end of the 1952 - 53 school
yeare The Court's postponement of the case and request for
reargument caught the board by surprisee. Its posture of
"neutrality"” would be difficult to malntainifﬁfough another
years According to Superintendent Godwin, "the board has
sort of an agreement to take up the natte; of segregation
policy after the Supreme Court?!s decision was known, but I
"think the members may want to dis;uss whether the Supreme
Court's failure to give a decislon sScon may change the

board's course of action."17S

173 m X~ ﬂdo 21 mo, 345 UeSe 972 (’.953).

174 gSegregation Decision Reaction Is Mixed, Topeka Capital,

June 9, 1953; School Board Rehires Negro Ieachers,
Topeka Capitaly June 16, 1853; Topeka Bde of Educe
Minutes, June 15, 1953.

175 Segrezation Decislon Reaction Is Mixed, Topeka Capital,
June 9, 1953.
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A newly constituted school bovard would meet to consider
these questions in the fall of 13953, Marlin Casey,y, the
board?s most vocal supporter of segregation, Charles Bennet,
Casey's closest ally and Mrse. David Neiswanger were replaced
by three new members as a result of elections during the
spring of 1853. The outgoing board asembers were the
remalning three of the original six from the days of the

McFarland administration.17%

Very late one evening near the end of an unusually
lengthy board meeting, the Topeka Board of Education
considered the gquestion of whether to continue segregation
in the schoolse It was 12230 am on Septeaber 4 when the
bussing contract was about to be consldé;dd to continue
transporting black children to segregated schoclse Jacob

Dickenson, the new board president, otiered a moticn not on

_the agenda: "Be it resolved that it is the policy of the
\V

‘'Topeka Board ation to termin zaintenance of

segregation in the elementary grades as rapidly as

practicables"!?7?7 The motion was seconded and Dre. Harold
Conrad offered an amendment that no actign to end

segregatlbn be taken until the fall of 1954. The amendment

176 -1 unfortunately have no informaticn about the 1853
school board election at this timee I presume that the
incumbents were defeated, in part because of their
pro—segregation stancee. However it is possible that not
all three sought re—election or that cther factors were
decisive in the outcome. This 1is clearly an imgortant
sub ject for future researche

177 Topeka Bde of Educe Minutes, Septe. 3, 1953.
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was defeated, which the Topeka Capital took as "indicating
the board may not see fit even at that time to completely
abolish the system of separate classes."!78 pDickenson's
motion passed witih a vote of five to onee. Former board
president M.Ce. Oberhelman cast the only negative voteo. He
felt that the decision was "ill timede" Oberhelman was
careful to note that he was "not opposed tog integration,”
however he thought "we should have an orderly program in
mind and a @much more definite goal before we pass the
resolutione”!7? Before adjourning, the board approved the
bus contract for the 1953 - 54 school year, ensuring that,
for the coming year at least, black children would still be

bussed to achieve racial segregation.l?80®

Just what the Topeka Board of Educaton intended to do to
deseygregate its schools was claritied son;‘hat at a board
meeting the following week. Superintendent Godwin presented
'a report to the board, recommending a first step 1in the
desegregation processe. First, he emphasized four general
points governing his recommendation:

1) That the termination of segregaticn should be
done in a gradual and orderly mannere. .

2) That 1in his Judgment it |is a social
impossibility to terminate segregation suddenlye.

178 School Board Yotes End Io Iopeka Sesrezations, Topeka

Capital, Septe 4, 1953.
179 I1de.
180 Ide.
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3)That speed with which segregation is terminated
depends largely on the forebearance and
self-discipline of both white and colored people.

4) That 1t is not possible to set an accurate
time in which segregation is terminated
completely,181

— B ®
As a EI;EEliﬁE£;> Godwln recommended that ylgsg’_gg;ldnnn
rggldlng in the Southwest and Randolph be allowed

&Kﬁd
tQ;ﬁIEP“d those &schools. Howev any bl ent who

wished to continue to attend black Buchanan Scheool could do

soy although bus transportation would not be provided for

——

theme This move would affect approximately fifteen black
—y

e eSS

students, and would take effect immediatelye. The board

unanimously approved the Superintendent's recommendatione.! 82

At the September 8 meeting, the board th“called on to
defend its decision to desegregate the schogclse Edward Goss
of the Topeka Civic Club asked the board hév they could end
segregation before the Supreme Court decided the issuee.
'Board member Conrad explained the “(w]le feel that
segregation is not an American practice." As the Topeka
Journal reported, Conrad noted that

the subject had been under discussicn for two
years and there had been an informal agreement
that segregation could not be caontinued because of
the general trends In social and human development
and that some time in the future, whe ther or not

the Supreme court decided to end segregation, the
board would do so in the best interests of the

181 Topeka Bde of Educe Minutes, Sept, 8, 1553. See also,

Seuregzation I1s Ierminated at Randolgh and Southwest,
Topeka Journal, Sept, 9, 1953.

182 1de.

oz
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public schools and Topeka.lB83

The Topeka school board took further action toc end

segregation in 1its schools on January 20, 1854.
Superintendent Godwin proposed tha t segregation be

terminated at an additional ten elementary schools and

partially terminated at another twoe Under this second

stepy all black children residing in the ten districts could
attend the white schools near their home, although they
would "be given the privilege of attending the nearest Negro
school" if their parents desirede. No transportation would
be provided these studentse. The districts partially
desegregated each had three black children geographically
isolated from other blacks in the district. - These children
would be allowed to attend the white schools; the others
would note The justification for this disélnctlon was that

the white schools had space limitations.12%

Step two of the Topeka program would atfect up to 123 of

the cilty?!s 824 black school childrene It would leave nine_
of Topeka's twenty-two elementary schools completely

~

segregated, four black and five whitee The school board

unanimously approved the plan to go into effect at the

beginning of the 1954 - 55 school yeare The i problem
with v white schools was reported to

—_——
183 Segregation Is Terminated at Randolgh and Southwest,

Topeka Journal, Septs 9, 1S853.
184 Topeka Bde of Educe Minutes, Jan. 20, 1854,
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be the overcrowded conditions at the white schools,

indicating that desegregation in Topeka was clearly

contemplated as a one—way propositicne.l8S In &

matter—of-fact news story, the Topeka Journal reported the
plan under the headline "Segregation Ended in Twelve More
Elementary Schools Here." If there was any pronocunced
public reaction to the plan, the Journal did net choose to

report it.186

4.7 IHE SUPREME COURT SPEAKS

Meanwhi le, the wheels of justice continued to turn ever

so slowly in Washingtone Vhen Erown was reargued _in

December of ‘1953, the Topeka school board filed a briefe.

This time they wished to have their saye.

The board?!s brief dealt only with the remedial questions

before the Courte. They recommended that the Court not end

segregation immediately, arguing that cospletely ending

segregation would require "difficult and far—-reaching
administrative decisions" which would affect nearly all
school children, teachers, buildings and attendance
boundaries, making "a hurried and summary!" change "both

impossible and ilmpracticale" The board believed that under

immediate desegregation, "the attendant confusion and
185 Ide.
188 gegrezation Ended in Iwelve More Elementary Schools

Herey Topeka Journal, Jan. 21, 1954,
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interruption of the regular school pragram would be against
the public interest and would be damaging to the children,
both Negro and white alike«"!87 Sjince the board had voted to
desegregatey, they felt they no longer had anm active interest

in the constitutional questions before the Courte.l!88

The Supreme Court finally decided JErgwp y. Bgoard of

Education on May 17, 1954.,189 The Court found that, unlike

Sweatt and MclLaurinp, the Browp cases squarely presented the
question of whether school segregation, by itself, deprived
non—white students of their constitutional rights, for in

Brown the separate schools were equal or were being

equalizede!?? In considering the constitutiomal gquestion,

the Court looked broadly at the effect oi"éégregatlon on

public education and the role education played in

contemporary societye. The Court found that, "{ t Joday,

education is perhaps the most important function of state
‘and Llocal governments." Education is "required 1in the
performance of our most basic public responsibilites," and

is "the very foundation of good citizenshige.”" Coansequently,

"(iln these days, it 1s doubtful that any child may

187 sgradual® Segregation End Sought, Topeka Cagital, Nove
19, 138S53.

188 1 Court Paradox, Kansas Clty Star, Nove. 29, 1853.
189 347 U.Se 483 (1954).

190 14. at 492. The Kansas case was the only case where
the lower court had found "substantial equality." Ide.
at 492 ne 9.
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reasonably be expected to succeed in life if he is denied
the opportunity of an educatione Such an cpgrartunity, where
the state has undertaken to provide it, is a right which

must be made available to all on equal terms«."!?! The court

found that - the intangible factors that had gproduced

educational inequality 1in Sweatt and MgLaurin '"apply with

added force to children in grade school and high school."

Relying on social science evidence that segregation harms
children, the Court found that "[t]o serarate [nan—white]
children from others of similar age and gqualifications

solely because of their race generates a feeling of

inferiority as to their status in the community that may

affect their hearts and minds in a way unlikely ever to be
undone " Therefore, "in the field of public education the

doctrine of 'separate but equal’ has nae placee. ﬁgggggﬁe

educational facilities are inherently unequal."?92 The Court

reserved the question briefed by the Topeka Board of
Educatione. More time, more briefs and nore argument were
needed before the Court would decide on an appropriate

remedye.

Topeka school officials hailed the rulinge. Schogl board

president Jacob Dickenson felt it was "in the finest spirit

of the law and true democracye." Superintendent Godwin said

191 14. at 493.
192 14 at 494 - 495. The Court quoted in full the finding
of fact 1in the Kansas case regarding the detrimental

effects of segregations Ide at 494; see supra at 350.
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that the decision would have "no effect ugon Togeka schools
because segregation already 1is being terminated in an
orderly manner."” He thought that segregation would be
terminated in Topeka "before the Supreme court decides when
and how it should be done«"!?3 Attorney General Fatzer
beileved the ruling would present few problems for the
statee. "Every city now under a segregation program should

be able to make the change—over in two years.”"19%

The Topeka NAACP was over joyed with the Brown decisione
Chapter President Burnett was Hcompletely overwhelmed."
"{ Tlhank God for the Supreme courte Their decision will
enable me to pay my taxes with a little more gracee ees We
will celebrate and Lleave the rest to the c%dft," he addede
"We believe we can depend on theme" Accarding to Lucinda
Todd, "We may have a long time to go betoée segregaticn is
actually abolishedy, but we are just thankful we have come
"this fare" Oliver Brown felt that the decision would "bring
about a better understanding of our racial situvation,”
however he cautioned that "this case has a deep bearing upon
the hearts of our teacherse Certainly we must make an

effort fof themy also, for there are many I know are capable

of teaching anywhere."19S

193 Seuregation Already Ending Here, Say School Qfficials,"
Topeka Journal, May 17, 1954.

194 State Officials See No Irouble Adiustipzg to New Eule,
Topeka Journaly, May 17, 1954.

195 Negroes Mark Court VYictory ITuesday Night,  Topeka
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It would be one full year before the Supreme Court would
rule on the implementation of Browpe By +that time the
Topeka school board would adopt one more step in their
desegregation plan, a step which they would initially

believe fully terminated school segregation in Topekaes

4.8 IOPEEKA TAKES ANOTHER STEP

€§EE:EEEE; of the Topeka desegregation plan was groposed

in February of 1955e. The proposaly, which would go into
effect in the fall of 1955, was desi n

in all remaining schoolse Black students within the

remaining whit 1d be able to attend the white

school eme Three black schaols, Bucﬁhdén, Macnroe and

Washington, would be assigned attendance boundaries, and all

children within a school's boundaries could attend that

school. McKinley Elementary School was to be closed and
‘placed "on a stand—by basise™ No bus transportaticn would

be provided for any children.19®

Step three would change Topeka to a schocl system wholly
governed by neighborhood attendance boundaries except for
two important provisose. The plan allowed that "any child
who is affected by the changes in district lines herein

recommendedy, be given the option of <finishing elementary

Journaly, May 17, 1S854.
196 Topeka Bde of Educe Minutes, Febe 7, 1955,
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grades in the school which he attended in 1954 - 535,

McKinley excepteds™ Further, 1t provided "[ t]hat entering

kindergarten children in 1955 - 56, who are affected by the

change in school boundaries as herein recommended, be given

the option of attending the same school in 1555 - 56 that

they would have attended 1in 1954 - 55 if they had been old

enough to enters+"!97 The plan would get the Topeka school

board out of the business of making racially based
attendance decisionse. However, it would leave room for
private individuals to avoid racial integration by
exerclsing an attendance optione The board estimated that

one third of the black students and all o¢f the whites
affected would opt to attend their old schpolgo The plan
would 1iIncrease the strain on already crowded previously
white schools, while reducing enrollment at the black
schools whichy, prior to desegregation, had more than enough

space. 198

Vhen argument was held for the third time in Brgwn Ve

Board of Education, Harold Fatzer was proud to goe The
Attorney General told the Court in April of 1S35 that no
order would be required to end segregation in Kansas, as the
state was complying with the previocus year?s ruling "in good

faith and with dispatche" In Topeka, school segregation

197 Ide

198 Board Takes Third Step in Integration, Topeka Capital,
Febe By 1955; Caseyy suypra note 166
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would be full the fall of 1955.1%9 However,

the "end of segregation" did not mean that same semblance of

racial balance might be achieved In the Togeka sSchoolse In
a follow—up letter to the Supreme Court, Fatzer explained

that the estimated school population in the formerly black

schools was one hundred per cent black. According to

Fatzer, this phenomenon was the result of several factors,

including:
1. The schools were originally built in
predominately colored neighborhoods becavse they
were originally for segregated Negro childrene. i
2. After the schools were built the Negro people

who could do so, tended to wmove nearer to the
Negro schcocols where their children were required

to attend.200
Further, the options provided by the sch;dl'board would
enable any whites living in black areas toc attend their old
white school. In addition, "persons -ho:are dissatisfied
with the schools their children will be required to attend
during the school year of 1955 - 56, may have at Lleast a

year to move to a district of their choices"201

199 ‘High Court Told State Complving, Topeka Capital, April
12, 1955.

200 Harold Fatzer, ets aley, letter to Harold B. Willey,
Clerk of the U.Se Supreme Court, MNay 10, 18535, Kane
State Historical Society, Records of the Attorney
General, File 851, "Brown — Segregatione.”

201 Ide.
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As the Attorney General unabashedly told the Court, the

former black schools in Topeka would rem: black schools
because previogus school board policies had fostered

residential segre_ation, and because the board now provided

white people with a way oute Yet In spite of the fact that

the educational experience of many of Topeka's black school
children remained exactly the samey, Attorney Gemeral Fatzer
and the Topeka Board of Education believed that segregation
had endede. Clearly, racial isolaticn, by itself, did not
constitute segregation in their eyese However, it remains
to be considered what the "gsegregation” was that they had

eliminated from the Topeka schoolse.

4.9 THE QUESTION OF GOOD EAILTH

On May 31, 1955, the U.Se. Supreme Court announced the

remedial order in Brown ve. Board of Educatioge 202 pecause

‘the implementation of Brown 1 would require attention to

~

local conditions, the Court remanded the cases to the lower

courts to fashion remedial orderse. In fashioning specitfic

decrees, the lower courts would be guided by equitable
/‘

principles, balancing the "personal interest" of the

plaintiffs in admission to non—segregated schools against

the "public interest" in eliminating a variety of

administrative obstacles in an orderly mannere. The Court
\ L —

noted that school authorities had the primary responsibility

202 prown ve. Board of Education [II], 349 U.S. 284 (1955)
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for solving local school problems, and consequently "cgourts
will have to consider whether the acticn of school
authorities constitutes good faith Iimplemenation of the
governing constitutional principlese” Once defendants had
made a "prompt and reasonable start toward full compliance,"
the court felt that additional time might be required to
handle administrative problemse However, [ t]Jhe burden
rests upon the defendants to establish that such time is
necessary in the public interest and is consistent with good
faith compliance at the earliest practical date." And the
lower courts were to ensure that the parties tgo the cases
were admitted to non—-segregated schools "with all deliberate

speed."2°3

Brown 11 would be a license for delay and evasion in some

Southern states, as the South prepared forva long period of

~—

resistance.20% For Kansas, the Court had offered a welcome
‘pat on the back, finding that "substantial. progress'" had
been made toward the elimination of segregaticne295 As the
Topeka case was remanded to the district court, the
defendants set out to show that they had acted in good faith

to dismantle segregatione.

203 14. at 299 - 301,
20% gSee Wilhoity supra note 9.

205 349 UeSe at 299.



Judge Huxman and his colleagues in the district court set

the terms of the discusslon for argument on remand when they

informed the parties that t he ogly questiaon at issue was

whether the school board had acted in_ good fajith to

desegregate the schools. In a hearing on Segptember 15,

1955, the court expressed reservations abgout the attendance

options provided by the board, and requested both parties to

submit briefs on the question of whether tte board?s plan

was a good faith effort towards compliance.20%

The board argued first that "at the present time no child

who resides within the Topeka public school system or

district ls‘denied admission to any schocol <n the basis of

races" Therefore, “"the Board of Educ;kfén has fully
complied o+ee in that race is no 1longer a determinative
factor as . to the right to attend any schoSI in the Topeka
public school system."227 However, they recognized that
desegregation might not be fully achieved under their plan,
and that the effects of the inplgnentaticn cf Step Three
warranted studye Nevertheless, the board strongly defended

its plan, particularly the gquestlionable opticnse.

206 gegregzation Brief Filed, Topeka Capital, Octe 21, 1955.

207 pefendant's Memorandum Brief on Plaintiff's Motion for
Formulation of a Decree and Judgment at J, Brown ve. Bde
of Educesy; 139 Fo Suppe 468 (1955) (hereinafter cited as
Defendant's Memorandume )
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The board noted that "the options do not require
compulsory sSegregation," and they "agply to any <child
regardless of race." The intent of the options was +to
permit "any child affected by the boundary changes to finish
the school which he previously attendede'" Such a provision
was important in part out of a concern that "[a] compulsory
change of school affecting children of immature, elementary
school age disrupts associations and conditions which may,
in some cases, cause undesireable and unse ttling
psychological effects."2%98 In addition, however,
had concerns which related to the phencmencn of racial
integration itself.

It must be granted that the transition from a
segregated to an Integrated school system is a

radical one in the minds of some people. Some
parents, regardless of race, may desire to make

ad justments in their place of residence tao caonfora
with their personal feelings and those of their
children to the changee. - While it is nat the
province of the Board or the Courts to determine
such personal adjustments, it is groper for the
Board and the Court to recognize that such
ad justments may be made and to afford tima
therefor.209

This, the board added, was the primary mctivation behind

providing attendance options ta entering kindergarten
students.. It gave parents at least a year to move to
another attendance areae Not allowing <for such private

choice to avoid integration would involve tte schogal board

and the court in "guddenly <forcinz the change upon possibly

208 14. at 5.

209 14. at 6.



unwilling persons, which is not what was intended by the
decisions of the Supreme Courte"2!0 j[nsteady; that Court
acknowledged that "t'syrivate needs’ and 'private
considerations'™ should be taken 1intc acccunt when it

allowed for "a period of transition and adjustment."?211

The Topeka school board!s plan left flve schools
all-white ;nd three schools all-black as of September,
1955.212 Even without the attendance opticns, much of this
racial isolation would continuee. The board maintained that
it was not responsible for the racial ccmgositicn of the
schools when it resulted <from the fact that blacks "have

chosen to reside and remain in"” certain districts.?213

In essence, the board understoqgd its respconsibllities

under Brown Il as ending compulsory race—-conscious pupil

assignmente Once it got out of the business of enforcing a

color liney, it was no longer engaged in M"segregatione.'" The

remalning racial lsolation in the school system was the

result of voluntary, private choices Even wten motivated by

a desire to avoid integration, such chcice shcould be
acilitated To impede private, racially-motivated choice
would again engage the school board in comgulsione. Forcing

210 14, (Emphasis in original.)

211 Ide

212 geurezation Brief Filed, Topeka Capital, Octe. 21, 1855.
213 pefendant's Memorandumy, Supras note 207, at 6 — 7.
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integration on parents of school children became, for the
boardy, and evil of the degree that forced segregation had so

recently achievede.

As far as the plaintiffs were concerned, the "crucial
problem" to be considered by the court was "whether there
are any valid reasons of school administration which would
warrant a delay in fully putting into effect a policy of
nonsegregation 1In the public schoals in Topekao! They
criticized the attendance options as facilitating white
student transfers out of the remaining black districtse. The
effect of the options was +that Buchanan, Mcnroe and
Washington remained 100% blacke VWhether or not they were
called black schools, because the raclal composition
remained the same "[ s]egregation has not been terminated in
the public schools in Topeka." The plaintlfis felt that

Lo T 2D N
the problem that the defendants do not want to
face up to is that of really integrating these
former Negro schools into the total school systeme.
Until they face that problem and nmake these
schools a part of the total school system, in our
opiniony they have not met their obligation under
the Supreme Court decision.?21!*
In evaluating the sufficiency of the schaeol board's
compliance, the plaintiffs urged that "[i]t =must be

remembered that +this 1s Topeka, Kansas, and not Sumner,

Mississippie Good faith implementatlon in the two areas are

214% Memorandum in Support of Plaintiffs' Claim that
Defendants Have Failed to Meet Their Obligations Under
the Supreme Court?s Ruling at 5, Browne (Hereinafter
cited as Plaintiff's Memorandume )
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certainly not identicale."215 Because they felt the
defendants had made no showing that delay was necessary,
they asked the Court to find that the schcol board plan was

inadequate, and to order full desegregation at once.?21%

In a brief per curiam opinion issued cn Octcber 28, 19535,

the district court upheld the school board's actionse. The

panel felt thaty in a number of respects, "the plan does not

constitute full compliance with the mandate of the Supreme

Court, but that mandate implies that some time will be

required to bring that aboute"” The elements of the plan

which were problematic were "mostly of a minor nature,”"” and
the court believed that "no useful purpose would be served"

by going into any of the detalls of the plan. “ However, the

court did discuss one specific provision: the attendance
option for kindergartenerse. The court did not ™Mlook with

favor" upon that rule, but because the schocol board had

‘claimed it was a temporary measure, tte court did "not feel

that 1t requires a present condemnation of an overall plan
which shows a good faith effort to bring about full

desegregationeee"217

215 1d. at 2.

216 714. at 6.

217 pBrown ¥y Board of Educations 139 Fe.Suppe. 468, 463 — 470
(1955).
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The

o

The court did not consider the existence of all-black and RL
-white schools as evidence of cantinuing segregatione

Desegregation does not mean that tfrere must be
intermingling o©f the races in all school
districtse It means only that they may not be
prevented from 1ntermiggl;ng_gg__égiﬂg_ig__gggggl

together because of race -or colare

If it is a fact, as we understand it is, with
respect to Buchanan School that the district is
inhabited entirely by colored students, no
violation of any constitutional right results
because they are compelled to attend the school in
the district in which they live.218

court approved the board?!s plan as a "good faith

beginning to bring about complete desegregaticon," and

retained Jubisdlctlon for the purpose of entering a final

dec

4.1

ree.,219

0 A EQURIH AND EINAL STEP

The district court's ruling surely came as a relief to

Topeka school officials. The court approved their bandiwork

and

protected their autonomy regarding future schocl galicye.

The court also refrained from invalidating their efforts to

fac
was
lim

pri

ilitate parental avoidance of desegregaticny, although it

clear that the board must take some further action to
it the frustration of desegregation resulting from
vate preferencese

218

219

mo at 470.

Ide
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a
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Although the superlntendeﬁt and the schcecl board had, at
one pointy, arzued that segregation was completely terminated
witih Step Three, they now recognized that, at least in the
court?!s eyes, something further was neededo. Within two
months,; Superintendent Godwin came up with a plan to satisfy
the district court?s reservationse On December 21, 1955, he
presented of the continuing desegregaticn of
Topeka to the Board of Educatione. Godwin suggested, first,

that the kindergarten o S -

school year, so that entering school children would be

assigned to in which the ived,

rggardless of preference to attend another schoole. Further,

the nine black and eleven white children who exercised the

option during the 1955 - 56 school year would not be

entitled to continu the schoal .attended unless

they moved intoc the proper districte.

Secondly, all children moving 1into an elementary school
cong Ly

district would be required to attend the schogsl in the

g

dEi1:iii_ig_!gigﬂ_lggz_lizig. This requirement was subject
to two provisos: 1) Topeka would maintain, as it had for
many yeﬁrs, optional attendance areas for those
neighborhoods equidistant between two schools, and 2)
"traditional exceptions!" to school attendance rules would be

retained. 220

220 The "traditional exceptions were:
1. A kindergarten or first grade child whose parents
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For students in grades one through s=ix, the options

previously zranted would remain unchangede. Sixty—-two black

and seventy—-five white children had opted to attend schools
outside of their attendance areae. Those children would be
permitted to continue in the schools they attended, however

no future students would be entitled to exercise such an

optione Superintendent Godwin recommended that no acticn be
—_~————————
taken on Step Four until the January 18 bocard meeting so

that the board could solicit views from the community.?221

Representatives from the Topeka NAACP were not pleased
with Step Foure They felt the options it retained would
perpetuate racial segregatione. Such delay in implementing

full desegregation was harmful to the students segregated,

reside in Topeka and are both employed, may be granted
permission to attend the kindergarten or first grade
located in the district in which the adult who cares for
the child during the day resides.

. 2e A child whose parents move into a different
elementary school attendance district during the school
year, may finish the year in the schocgl he has been
attendinge

3. A child who has finished the fifth grade in an
elementary school, and whose parents move into a
different Topeka school attendance district, may attend
the sixth grade of the school he attended in the ififth
gradee.

4. A crippled child may be given permissicn to attend
an elementary school which is suitable in view of the
nature of his handicape

Se Pupils who are eligible for any phase of our sSgecial
educational program which is not housed in the school
district in which they reside may be asked to attend the
school which does house that particular part of our
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and was '"creating a feeling of insecurity'" among the black
teachers at Buchanan, Monroe and Washingtor Schoaols.222 At
the January 18 board meeting, Nre. Burnetty, President of the
local chapter, appealed to the Board of Education to end
segregation immediately by eliminating the <continuing
options in Step Foure He claimed that, under the proposed
plan, "jit would take seven long years to terminate racial
segregations” Burnett also commented that while the board
spoke of the need to hire one hundred new teachers, "nothing
has been said about the iIntegration of negro teacherse"”
These teachers "had been completely left out of

desegregation. 223

The Topeka Board of Educatian llste;é&' quietly to
Burnett's appeale. No discussion followed his remarkse
Insteady board member Mrse Shiner "moved th;t Step IV in the
gradual and systematic termination of ;acial segregatiaon, as
' recommended by the Superintendent, and in ccagliance with

the mandate of the UeSe Supreme Court and the U.Se. District

Court, be adopted.™ The board unanimously agpproved its

final step to desegregate the Topeka schcols.224

program which meets the needs of those particular
individualse

Topeka Bde 0f Educe Minutes, Dece 21, 1853,
221 Ide

222 Ide.

223 Topeka Bde of Educe Minutes, Jane 18, 1956.
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Topeka's desegregation plan would, even in the eyes of
the school boardy, retain some vestiges of racial segregation
for several yeqrs.zzs However, Topeka school officials stood
behind their remaining attendance cptionse They considered
the%r policy as well within their rights under Brownp II, for

it protected the private interests of student who did nat

“"want the sudden disruption of their elementary school

QEEIE£B'" As Superintendent Godwin noted, by proposing to
remove these options "[{w]lhat you are talking about is
compelling people to go to a school where trey do not want

to goe n226

Topeka had been compelling black children to attend

[

certain school nearly a centurye Sucéessive school

boards had based their decision to segregate on what they

felt was best for white and black children alike.227 Now

that Topeka was getting out of the business of segregation,

22% Ide

225 The school board claimed segregation would be fully
terminated in five years, while the NAACP claimed it
would take seven yearse. Compare City Schogl Segregation
Nears Endy Topeka Capital, Dec. 22, 1955 (school board
view), with Topeka Bde Of Educe Minutes, Jane 18, 1956
( NAACP view)e It would actually take six years for
those first graders exercising an attendance opticn in
the 18955 = 56 school year to matriculate out of the
elementary schools and into the junior high schoole.

226 Ccjityv School Segregation Nears Endy Topeka Cagpital, Dece
22, 1955,

227 gSeey @ezey Bde of Educe Minutesy Dece 12, 1944; EKeturn
to Alternative Writ of Mandamus at 2, Reynolds ye« Bde of
Educe of the City of Topeka, 66 Kane. 672 (1803).
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it wished to get out vf the business of ccmpulsion as well.

When it meant controlling the choices that whites might
T ———

gg&fl_igzgglsLoa_ngggme a dirty worde

Se CONCLUSION: THE LIMITS OF GOCD FAITH

It would be quite a while before the Topeka schocol board
found themselves before the district court cn the question
of school segregation againe In the interim, Step Four
would quietly progresse Judge Huxman and his district court
panel had had their last word on the adequacy of the Topeka
plane They had entrusted desegregation to the school
board's good faith effortsy, and it was in the school bgard'!s
hands that the authority and autono;j‘ to enforce
desegregation would remaine. Twenty years later, wheﬂ the
question of continuing segregatan was r;ised by Topeka
blacks and federal authorities, the board would claim that
‘the court?!s aguiescence to their plan was evidence that they

had fully complied with the law.228

In finding that Topeka had acted in gccd faith, the
district court was right in recognizing that the school
board?s actions were motivated by a desire to rid the city
of what they came to believe was wrange Ergwpn Ve Board of
Education had thrust Topeka and its policy of school

segregation before national attention, assocliating Kansas

228 ggoe supra note 8.



with the "American dilemma of their tine.229 As Kansans
asserted the idealized heritage of +their state, the free
state, they wondered how and why Kansas was embroiled in a
problem that really concerned the Southe As two successive
school board elections placed an anti-segregation majority
on the Topeka Board of Education, that city moved to
distance itself from the conflicty, and to distinguish 1tself
from the Southe In contrast to Southern resistance, they
moved to desegregate before the Supreme Ccurt would require

them toe.

The courts commended Topeka for their prompt actione
While the school board might have a ways to go, it had begun
to dismantle segregatione Since Topeka had %cted on its own
without court supervision, the lower court cculd comfortably
find that good faith had motivated their ;actions. After
all, the city adopted its plan because it came to believe
‘that segregation was unAmericane. They wanted to get rid of
it, to rescue their public image as much of the country
pointed a finger at the Southe. However, there were limits

to what the school board was willing to doe.

The school board could handle one—way iIntegraticne They

had few problems with sending some of Topeka's black
children to several predominately white schoolse. However,

sending white children to the black schocls would have

229 Gunnar Myrdal, AN AMERICAN DILEMMA (1944).
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forced the board to face t7§> questions they preferred to
|

avoide The first was the "teacher problemes” If Topeka

pedifuctoos e B

retained three segregated schools, it <could continue to

loy its black teachers 1in the schools, and gradually

retire them! without being forced to chogocse between firing

the teachers and having them t i ated schools.230

The maintenance of segregated black schools also enabled the

Cé)board to avoid either doubling the profrorticon of blacks

integrated intc the formerly white schools or sending white

children to black schools,. By maintaining separate black

schools, the board could keep the levw lacks at other

sgggglg_it an artificially low level, and protect white

majority status at all iantegrated. sachaals, The board

-a

achieved its level of continuing racial sezregation by
straining the overcrowded white schools .while the black

schools continued to have plenty of roome

Even in implementing this limi ted, one—-way integ;atlon
plan, the Topeka Board of Education adopted a gradualist
strategy, arguing that gradualism was the =most sensible,
rational means to achieve integration in Topekae. Their
graduallsf{ position essentially exgosed their ambivalent
embrace of desegregation, for gradualism reccagnizes a wrong,

yet accepts its perpetuation for a period of timee. The

230 Ag Linda Brown Smith remembers it, black teachers were
gradually phased out of the schools as they retired.
Interview by Richard XKluger, Kluger Pagers, Manuscripts
and Archives Deptey Yale Unive Librarye
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Topeka school board recognized that seuregation was harmful,
yet chose to <continue to live with some of it in order to
provide whites with the time and the seans ta avoid
integratione And the limitation of its escapist options

came only at the prodding of the courte.

The Topeka school board members may have meant well, but

as a body of school officials elected by a predoulnateLx

white populus, it could only be expected that they would

take white interests into account in framinz their policiese

And though white liberal KXansans may have felt concerned
that the Brown case ran counter to their state's heritage,

their commitment to moral principles fell short when faced

with the prospect of sending +their children té6 schools with

S

black teachers in black parts of towne.

For the Topeka school board, compulsion certainly meant
some thing differeht when applied to whites rather than to
blackse. And the difference boiled down to pcliticse The
good faith of a local school board is ultimately governe& by
the interests of 1its constituencye. It is limited by what
the political climate will beare. In granting autonocmy to
the Topeka school board in desegregating its schools, the
district court was necessarily leaving rocm for majority
interests to frustrate the enforcement of recognized

minority rightse.
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