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IN GEHE UNETED STATES

PO ED IS PRI CT

OLILVER BROWN:;, €t al.;
Plaintiffs,
and
CHARLES and KIMBERLY SMITH,
minor children, by their mother

next friend, LINDA BROWN
SMITH, et al.;

Intervening Plaintiffs,

V.

BOARD 'QF "EDUCATION -QF TORPEKH:,
SHAWNEE COUNTY, KANSAS, et al.,

Defoendants.

DISERECISCOURT

SO
QI KATISAS

—

B R

PLAINTIFFS '~ RESPONSE

TO - DEFPENDAML
JOHN C . CARLIN'S MOTION TG COMPREL

On: June: 101982 Fhe splaintl

interrogatories on the defendant-officials

ffs

served therr fir

——r ;

State of Kansas and the State Department of Education.

after "State ‘defendants®) . <In orderf to supplement the

Case No:

T30

st .get of

associated with the

(Herel

n-

gencralized

allegations in the amended complaint, these interrogatories,

totaling 55 gquestions and subparts,

L/

request detailed

ormation regarding the Btate's and state ofticigls”

responsibilities, policies, programs

specific

roles,

and. wctsian affectingsthe

of segregation in Unified School District $501 and

districts within the state. The

answers to these interrogatories

plaintiffs have

by

on July.6, 4982, gver & month

John Carlin served his first set

tiffs requesting the specific information which the

L/ The ‘plaintiffs and defendant

agreed to waive local rule 17(4)'
es that may be served and on Cctober 27,
e motion

rogatori
denied the state-defendants
those defendants had sought such

AL G A

ol

S

M

in

level

other school

not "vet recel

ved

later;: state defétidant-Covernor

interrogatories

fTorsaipragtectiy

on

pl

O

S BN -+ i renglh e - Somclbrmedat i

the plain-=

aintiffs

school district had informally
Eimikationson.  the
1902,

number of

intexr=

s court
Boerowhere
order on rule L7(d) ground

i i L e ik
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are relying on to support their allegations regarding thés state
defendants ! liability.: Sinee the plaintiffs have not yect received
any answers to theilr interrogatories served on the state defendants
requesting such specific information, thcy are only able to provide
partial answers to the governor's interrogatories, ats this’ time,

2/
limited to a generalized theory of the state detfendants ' dliabllity.

These answers are attached..to the responsa,.

b
i

Respecttully submitted,

// /
CHARLES SCOTT, SR. RICHARD E. JONES Sceer gt
CHARLES. SCOTT = JR. DEBORAIl PURCE JONES
724 1/2 Kansas Avenue 6058 Ehiricy
Topeka, Kansas 66603 ropeka, Kunsas 660603
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JOSEPH L. JOHNSON L. RLICHARD LARSON
III Townsite Plaza JON2C % DUBTIN
Topeka, Kansas 66603 Ameriean sClvi Lelibertyes

tnion Foundation
3% West -43rd. SEreet
New York, New York 10036

i

2/ An recognition of the plaintiffs! ‘situation of not being able
to provide complete answers to interrogatories on what specific
facts they are relying on without first obtaining fdcts: through
discovery, the defendant-school district has agreed to wait for
complete answers from the plaintiffs to the school district's L=
terrogatories until aftex the plaintiffs have received answers to
their non-disputed interrogatories filed on the schoolsdistrict,
The state defendants have refused to follow the same course.
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CERTIFICATE OF SERVICLE

Thrs cis ko certify that a-copy of the foregoing Plaintiffs'
response to Defendant, John C. Carlin's Motion to Compel, together
with Plaintiffs' answers to Defendant's first set of interrogatories
was served by depositing same in the United States mail, first class
postage prepaid, the day of November, 1982, to Leslie A. Kulick,
hAssigtant Attornoy General, Kansas Judicial Centery, 2Zd TFPleor,
Topeka, Kansas 66612 Attorney for Dotendant  John C. Carlin and a
copy to K. Gary Sebelius, 1300 Merchants Mational Bank Building,

“ =

Topeka, Kansas 6E612 .. Attornoy for Upifadib School District #5014,
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N THE UNITED: STATES DISTRICT ‘COBRT
FOR“I'HE“DISTRICT  OF:-KANSAS

OLIVER BROWN et al.;
Plaintiffs;
and

CHARLES :AND -KIMBERLY:  SMITH.
minor ¢hildren, by their mother
and next friend, LINDA BROWN
SMITH, “ebaali;

Case No:
Intervening Plaintiffs,
T—-316
il

BOARD OE:EDUCATION -QF 'LOPEKA,
SHAWNEE COUNTY ., KANSAE, ot al.,

N Nl ARt R N M A Sy W e L D | gl it Wi S i i)

Defendants.

N e i

i

PLAINTIFFS' ANSWERS TO DEFENDAN'I' JOUN C. CARLIN'S
FIRST SET OF INTERROGATOR:

TR
7o

With the limitatiohs set forth in the response to the motion
to compel, thé plaintiffsianswer the defendant John €, Carlia's inter-
rogatories .as follows:

1¢ ‘State the Full) name, address, title, age, abd relationship
o this dawsuit ot the: person answering these interrogatories on

behalf of the intervening plaintiffs.

ANSWER: The answer to these interrogatories have been prepared
by Richard E, Joneés, Jones and Jenes, 605 S.E. Quinecy; Suite 1,
Topeks , ‘Kansgas, and-Jon €. Bubig, American Civil Libérties Union,

132 West 43rd Street, New York, New York, attorneys for plaintiffs.

2 MWath respect. to your-allegafion in paragraph:5 of your
amended complaint that the State of Kansas has not seen fit to
compiy . with the Courtils ordex to desegreydie the Bchools: gnd estab-
lish ‘a unitary and integrated school systemn, state:

8. Each and evety fact upon which yeuw rely to support
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your allegation that the State ot Kansas has failed

to comply with the Court's order in Brown v. Bd. of

BEducation ot 'Topeka;

B The description, location, nature, condition, and
custody of any documents, reports, memoranda, letters,
or other tangible items upon which you rely to support
this allegation;

c. The names, addresses, and present whereabouts of persons

upon whom you rely to substantiate the allegation.

ANSWER: In Brown ¥. Bpard of Eduction, 2347 0U.8; 483 (1954)

(Brown I), the Supreme Court invalidated the Kansas statute that per-

mitted segregation by race in the Topeka Schools. In Brown v. Board

of Education; 349 U.S. 294 (l955)(§£9yn II) the court imposed an

obligation on Kansas school authorities to effectuate a transition
to a:racially non-discriminatory school system. Later ecdses have
interpreted the Brown decision, in states with state-imposed dual
school systems, as making state authorities "duty bound to devote
every effort toward initiating desegregation and bringing about

the eliminition of racial discrimination in the public s€thool sys-

tem® . Coppersy. Aaron, 358 -U.S. 1./ 41958 and ag imposing an

vaffirmative duty to take whatever steps. might be necessary to con-
vert to a unitary system in which racial discrimination would be

elimindted;. root and branch". Gréeen. v. County School Board 391 U.S.

430 437-38 (1968]) ;
The scope of this affirmative duty extends not merely to student
assigngent practices, but to all vestiges gl state 'Imposed segre-

1

gation®. Swann v. Charlotte-Macklenburg Bocard of Education, 402 U.S.

1,15 (197Y). Accordinoly, ‘thig duty extends - to the éradication of
racial distinctions with respect to faculty and administrative hiring
and assignments, transportation, building maintenance and organization

ot “schoolsactivities and curriculas  This compellingsgbligation is

Sl o il st i o s



not  discharged by the mere repeal of the of fending law, Brown v. Board

of Education; 84 FRD.363; 391 n.5 (Kans. 1979} ;.0r by adherence to

tates,

facially neutral school assignment policies. Admos -v, United

620 P 2d 3277, 1285-12B6 (Bth cire 1988). rathcr, where an intentional
dual school system  js found to have cxisted-at the time of Brown I,
school authorities are deemed to have boeen operating under a contin-
uous affirmative: duty to disestablish that system since the SRR ALE
Brown II. Each instance of failure or rcfusal to fulfill this arfirm-

ative duty continues the violation ol the lFourteenth Amendment.

Columbus Board of Education v. Pennick, 443 U.S. 449, 458-59 (1979).

As Judge Rogersvhas already noted in his opinion adding the state
defendants as parties in this action, the State of Kansas was o 40 1 M
nally-as-defendant in this action and, thereforce, has ap obligation
to ensure that the relief ordered by the Supreme Court be carricd

ou¥. S Browun v Board of Bducation,. Na. T -316, P.4, 4D, Kans, June 13,

1980 .
Accordingly, the plaintiffs rely on the continuing condition

of segregation in the school district and the dbsente of any infor-

)

mation indicating the formulation or implcmentation of any adeqguate
state plans or programs to comply with the Brown Il mandate, to
support -their allegdtions against the state.

Purther, as a matter of sthate law, the:state 1s responsible for

the failure to deseyregate the school district; by Virtue of the

broad state constitutional and statutory powers vested in the state,

w

over education. ‘Article 6 of the  Kansas constitution §§ 1, 2 and

wn

and Kanses Statutes 485 .12-3503, T2-7513 and 72-7514 grant the ‘state
board of education bread powers to establish and maintain public
schools; to-supervise the local school districts' boards and to

overseeswvirtually sl'l of the states educational interests. 5See

State: P% Rel*Millér v, Board of Education; S11 P. 7d4°705, 7313 (1973).
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Kansas Department ot Education regulations, Agency 91, gpecifies
additional state regulation .over education in the local-adistricts,
including the regulation of faculty and adminystrative certification
and ‘echot]l accreditation.  Accordingly, Lbhe staté is responsible
for its failure to utilize its broad educational powers to eradicate
the condition of segregation in the school district.

Moreover, local school districts arc agencies of the state for

rourteenth Amendment purposes. See Miliken v, Bradley, 418 U.S. 717 ;

786 {1974); Cooper v. Aaron, 358 U.S. T, ¥6 (1958) v Accordingly,

the state as principal;.ls liable for the school aigtrict's failure
to desegregdate.

Further, the state's constitutional obligation requires it to
steer clear of supporting segregation "through any arrangement,

management, funds or property." (gaher. vy Airan, 388 Uan k019

(1958}, The .state is thus responsible for any direct or indirect aid
it provided over the yoars that onhanced ot perpetuated segregation
in the school digfrict. ;

Under Article I, § 3 of the Kansas constitutioh, the Ggvenor
1s the state's supreme executive, responsible for the enforcement of
the state's laws. While the Eleventh Amcndment bars actions against
the state in federal court, state officials who cormit unconstitu-
tional acts in their official capacities, may be sued for prospective

relief Se6 Milikenr«w. Bradley,; 433 U.S. 267 489-90 41947) . .The

state defendants, Govenoer John C: ¢arlin and the members of the

board of education, are responsible for continuing a chain ot policies
and practices that fail to.comply with the constitutional duty to
desegregate the school district as evidenced by the continuing segre-

]

gation in thedistwict,.  @They may, thercfore,  be: sued 1h federal court

-t

for préspective relie

Further. specification of the state detendants' ‘acts is not pos-

sibleuntil the ‘receipt of the state defendants' -answers to the

plaantitfs’ interrogatories.
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All documents, materials, papers, menoranda and letters which
the plaintiffs rely on to support the assertion that a condition
of segregation exists in the distriet,and to vstablish the school
district's liability, are contained in thc answers pEovided by ‘the
school district to the plaintiffs' interrogatories. ‘Thesc materials
are located at the law offices of Scott, Scott, Seott and Scott,
724~-1/2 Kansas Avenue, Topeka, Kansas. ‘the plaintiffs do not-as yet

rely on witnesses to substantiate their rfallegationg.

3. with respect to paragraph 12 of your amended complaint that
the unconstitutional segregation alleged to be present in Topeka
schools today stems trom a Kansas statute 1in affeect in 1951 auth-
orizing racial segregation in elementary schools, statc:

a. Each and ever¥y fact upon which you zrely to support the
allegation that the unconstitutional segregation present
in Topeka public schools stcems from 2 Kansas statute
1ooerfect . in 1951 anthorizing Tacidl ‘segregation: in
elementary schools;

B The description, location, ndture, condition, and cust-
ody of any documents, rceports, memoranda, letters, and
other tangible items upon which you rely to substantiate
the allegation;

c. Tne names, addresses, and present whercabouts of persons

upon whom you rely to substantiate the allegation.

ANSWER: The answer to this interrogatory is contained within

the answer to intcrrogatory #2.

4. With respect to your allegation in paragraph 13 that the

)A

state officials nave direct executive and/or administrative respon-
sibilaty tor the school sysfem of tine State of Kansas, including

Unified School District No. 501 in accordance with the provisions

i P e B B A i ” : IS LI T AR VR




of Article b, section 2 of the Constitution of Kansas, state:

a. Each and every fact upon which you rely to support your
allegation that the governor of the State of Kansas,
John C. €arxrlin, has direct crxecutive and/or administra-
tive responsibiltity for the SCHQQI system of Kansas;

b.. *+the description,; lotation, nature, condition, and
custody of any documents, reports, memoranda, letters,
or other tangibie items upon which you rely to substan- Aé:
tiate the allegation that Governor Carlin has airect
executive and/or administrative responsibility for the
school system of Kansas;

ok 1he names, addresses, and present whereabouts of persons
upon whom you rely to substantiate the allegation that
Governor Carlin has direct exccutive and/or administra-
tive responsibility ror the school system of Kansas.

a. Tne relevant provisions of any Kansas laws or statutes
you arc claiming gives Covernor Carlin direct executive
and/or administrative responsibility for the school

system o Kansas.

ANSWER: “The answer to this interrogatory is contained within

the "ansgwer to interrogatory #<.

5. List each and every act you are aileging was takeéen by
Governor Carlin with respect to the maintenance, policy, planning,
or operations of Unified School District No. 501, and: provide a
description, location, nature, condition, and custody of any docu-

ments, reports, memoranda, letters, or other tangible items upon

which you rely to substantiate this allegation.

ANSWER: The answer to this interrogatory is contained within

the answer to #2.
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6..:List any control:voeu are alleging was ekercised by Governor
John C.° Cariin with respect to the policies or pilanning of school
poundaries, long-range facility plans, faciiities, equipment, and
instruction, or assignments of teaching personnel in Unified School

District:-No. 501

ANSWER: The answer to this interrogatory is contained within

th.. answer to #2.

Are you claiming Governor John C. carlin nad any knowledge
of any intentional segregative practices on the part of Unified
school bistrict No. 5012 Lf your answer to this interrogatory is
in the affirmative, state:

a; -Allyfacts ‘upon which you rolysto support: tnat Governor
John C. Carlin had any knowledge of any intentional
segregative practices on thc part ot the Unified School
Dagtricti No. 501;

b. 2he description, locetien, unature, condition,. and
custody of any documents, reports, memoranda, letters,
or other tangible items upon which you rely to substan-
tiate said allegation;

Cx: The names, addresses, and present whergabouts of per-
sons upon whaich you rely to substantiate said aliega-

t 10T

ANSWER: The answer to this question 1s contained within the

answer to #2.

8. ‘Are you claiming Governor Johin C. Carlin ingtentionally
supported any intentional scgregative practices by Unified School
bistrict No. HukL? 1f yvour answer to this interrogatory is-in the

affirmative, state:
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a.' ALl facts upon which té support that Governor Jeéhn C,
Carlin intentionally supported intentional segregative
practices. on the part of Unified School District No.
501

b.. Trne ‘descriptrtien, logcation, nature, condition, and
custody or any documents, reports, memoranda, letters,
or other tangible items upon which you rely to substan-
tiate thé allegation that vovernor John €. Carlin in-
tentionally supported intentional segregative practices
on ‘the part-of Unified School District No. L01;

c. The names, addresses, and present whereabouts of per-
sons upon which you rely to support the allegation
that Governor Jonn C. Carlin intentionally supported
intentional segregative practices on the part of Unified

Scheol Pistrict No. 50,

ANSWER: The answer to this gquestion is contained within the

answer to #2.

9. "List-all provisions of any law or statute of the State of
Kansas you claim imposes any responsibility or affirmative duty upon
Governor John C. Carkin to control the poliecies; facilities, equip~

ment, curriculum and instruction, or personnel assignments of Unified

o))

School District No. 501

ANSWER: The answer to this interrogatory is contained within

the answer to #2
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VERIFICATION

STATE OF KANSAS )

COUNTY OF SHAWNEE )

The undersigned, of lawful age, being first duly sworn upon
his oath, deposes and states;

That he is one of the Attorneys for Plaintiffs, that he has
read the answers to the Defendant John C. Carlin's Interrogatories--
First Set which were prepared under his general direction and super-
vision and such answers are true and correct to the best of his
knowledge and belief.

Further affiant saith not:

\’ X o

Py

: Richard E. Jones

Subscribed and sworn to before me this //Af’day of November, 1982.

m cCcComMmIsSsee on G fI D
&1

e

Notary Public
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