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INTRODUCTION
Plaintiffs predicted in their Pre-Trial Brief that at the
end of trial there would be few facts in dispute. That
prediction turned put to be accurate. Both sides concede that
there are racially identifiable schools in Topeka today. See
infra at I&, B. Because that is the central question at this

trial, plaintiffs are entitled to judgment.

There were differences befween the parties, of couTse. but
those differences were of emphasis, interpretation, and of
values. 7&% of plaintiffs’ case was directed at establishing
that there are racially identifiable schools. ® By contrast, the
vast majority of defendants’ case was an attempt to establish
either that the courts should abandon the efforts to desegregate
(Brown I was wrongly decided! Dr. Walberg. Tr. 1986-2088, or that
Topeka’s schools were not unequal (Topeka‘s separate schools are
all right because they are squal. See Plessy v. Ferguson, 163 us
537 (18%&)%). Testimony on the latter argument came from Dr.
Henson, Tr. 1477-1502; Dr. Livingston, Tr. 1542~-1643; Mr.
Wehmeier, Tr. 1644-1647; Ms. Buckley, Tr. 1667-1689; Mr. Kellogg.
Tr. 1689-1702; Ms. Stanley, Tr. 1702-1723; Ms. Counts, Tr. 1724~
1740; Ms. Pressman, Tr. 1745-1741; Mr. Berry, Tr. 1761-176%9i Ms.
Muxlow, Tr. 1770-1779 Mr. Fernkopf, Tr. 1780-1789; Dr. Poggio.
Tr. 1792-1979 and 2922-2934; Mr. Rundell, Tr. 2099-21446; Dr.
Edwards, Tr. 2498-2551. %% Except for the limited purpose of
showing that the Supreme Court has been correct when it
repeatedly ruled that integration is required by the Constitution
in part because it harms students Brown v. Board of Education.
347 U.S. 483 (1954), (See section II infra) plaintiffs do not
intend to respond to this testimony. It is simply too late in
the day to argue that school desegregation is irrelevant or that
separate but equal schools are acceptable.

The precise question in this case is whether Topeka has met
its affirmative duty to eliminate segregation root and branch.

Topeka was held liable and ordered to dzssgregate. Brown v. Bd.
of Ed., 347 U.8 483 (1934), This rcase is thus neither liability
nor Temedy. It partakes of both. Plaintiffs do not seek to
establish segregation. The Supreme Court 4Ahas so held.
Plaintiffs seek to astablish that there has not been

% Plaintiffs’ case took B days and consumed 1386 transcript

pages on the affirmative case and 143 on rebuttal. Cefendants’
case took 9 days and consumed 1390 pages irn their main case and
15 pages on surrebutfal. However, plaintiffs used only &

witnesses for 372 pages or 24% of their case to argue the harmful
effects of segregation.

##% Defendants presanted oanly S witnesses who testified to racial
identifiability: Drs. Henson, Clark, and Armor. and this
constituted only 305 pages or 21X of their case. (An additional
4 witnesses —— over B7 pages - denied the intent fto

discriminate, an irrelevant issuel
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desegreation. Plaintiffs do not seek to shouw intentional
segregation. The Supreme Court has 30 hald. Plzintiffs seek to
show that the effects of School Board actions havea not been
desegregative. #

Schools such as Topeka have an affirmative duty to end
segregation. In 1955, the school board was charged with the duty
to “effectuate a transition to a racially nondiscriminatory
school system” Brown II 349 U. 8. 294, 299 (1955). In 1968, the
Supreme Court held that In order o establish 2 unitary system
discrimination had to be "eliminated root and branch" Green V.
County School Board, 3%91 U.S. 430, 437, (176&8). Columbus C[CITE]
443 U. 8. 449 (1979). The Green Court held that school boards
were "clearly charged with the affirmative duty to take whatever
steps might be necessary to convert to a unitary system in which
racial discrimination would be eliminated root and branch. " In
Columbus, Bd. of Ed. v. Penick, 443 U.S. 449, 458-459 (1979).
The court described Green as a response to the lingering
consequences of the dual system, "in which the Court determined
that the Board had not done enough." This root and branch
standard was not a departure or a change in the standard. In
Columbus, the Court reiterated the Brown II mandate to
“effectuate a transition to a racially nondiscriminatory system"
and cited Green in spelling out that "Brown II was a call for the
dismantling of well—-entrenched dual system . . . and school
board’s were clearly charged with the affirmative duty to take
whatever steps might be necessary to convert to a unitary system
where discrimination would be eliminated root and branch. " 443
U.8. at 458. See also Keyes v. School District No. 1 413 U.S.
189, at 213 (19273).

The defendants’ attempted to argue that the “root and
branch" standard was & radical departure from what Boards
understood their duty to Dbe. In reiterating the constitutional
duty described by the Court in Green, and in emphasizing again
that the defendants were “clearly charged" by Erown II, the Court
in Columbuys makes it clear that "“root and hranch" is not to be
seen as a radical departure or change in standard.

In Dayton Bd. of Ed. v. Brinkman [CHECK CITE] 43 U. 8. 526,
(1979) the Court spelled out "the affirmative responsibility” of
the Board and statsd %that the "measure of post Brown I conduct of
a school board under an unsatisfied duty to liquidates a dual
system is the effectiveness, not the purposs2 of the actions in
decreasing the segrega%tion cause by the dual system. * Dayton at
03B, [CHECK CITE]

Given that de jure segregation existed in Topeka prior to
1954, +he burden of proving that it has met its affirmative duty

% An effect’s standard should also be applied pursuant to Title
VI. CINSERT CITE]



rests with the sc pard. In earlier considasration of this
case the Court hsld at plaintiffs would have the burdern of
proof to show "(1} % segregated schooling exists, that it was
brought about or maintained by intentional stafe action". Once
the plaintiffs had met this burden as to "2 meaningful portion of

a school district" the burden would shift to the school board.
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As the Court stated, it may take judicial notice of the fact

of the dual system in Topeka. Therefore, the plaintiffs "initial
burden is to show that Brown I and Brouwn 1I Lhavel not been

met. I+ they show segregation in fact, then the burden will
shift to the school board . . . “ DBrown V. Bd. of Ed 84 F.R. D

399 (Kansas., 1979}

The burden shifting principle is stongly supported by the
Supreme Coutrt. In 1973, the Court held that, “after past
intentional actions resulting in segregation have been

established . . . the burden becomes the school authorities’ to
show that current segregation is in no way the result of those
past segregative actions” Keuyes v. School District No. 1, 413

Uy.s. 189, 2ii n. 17 (1977}, The Court also stated that where a
statutory dual system existed “the existence of subsequent or
other segregated schooling within the same system Jjustifies

imposing the burden . . . on the authorities to show that current
segregation is in no way the result of those past segregative
actions. " Id. 413 at 210, 212 n. 17. In Swann v. Charlotte

Mecklenberg, 402 U.S. 1, 26 (1971) the Court gxplained that “a
history of segregation® together with present segregation
"thrusts upon the school board the burden of Justifying its
conduct by clear and convincing evidence. " In Dayton Board of
Education v. Brinkman 443 U.S. 5264, 3537 (1979) the Supreme Court
stated that

“Given intentionally segregation schools in
1954 . . . the system—wide nature of the
violation furnished prima facie proof that
current segregation . . . was craused at least
in part by prior intentionally segregative
acts. Thus Jjudgment for the plaintiffs was
authorized and regquired absent countervailing
avidencs defendant school officials. ™

Circuit Courts agree in U. 8. v. Gadsen City School District,
572 F. o4 1049, 10S0 (5th Cir. 1978} the Fifth Circuit held that
it was the defendants “burden of showing that the assignment
method was not based on the present results of past
=

segragaktion. * In Briniman v, Gilligan, 583 F.2d 243, 249 (&%th
Cit. 1978), the Sixth Civrcuit emphasized the Supreme Court
mandate in Keyes, ordering that the daefendant’s have the burden
of proving fthat the pffecks of any past intentional actions have
become attsnuaiteq. [BECIN QUOTE] The Court held that the
existence of pre-Brown I violations placed the burden on
defendants" [(BEGIN GUOTEI]



The District Court . . . failed to attribute
the proper legal significance to the evidence

that at the time of Brown I . . . schools
were deliberately segregated due to fthe
actions of defendants. Thease facts were

sufficient to constitute a prima facie
viplation of the fourteenth Amendment
and to shift the burden of proof to _the
defendants. 583 F.2d at 251.

Inaction as well as action violates the constitution. Pitts wv.
Freeman: 755 F.2d 1423, 1427 (11th Cir. 19851

Defendants argued that Topeka is iglmost" a desegregated
system and that the amount of student or Ffaculty movement
necessary to bring the district into compliance is small. See,
g.g., Mr. Biles cross—-examination of Dr. Foster at Tr. 724-803
and Mr. McAtee’s cross—examination of Dr. Foster at Tr. 746-749,
781, 766 From one perspective, this argument is simply
incorrect. The number of racially identifiable schools ——
whether measured by student or faculty assignment —— has remained
constant. Ses infra at IC, D. Even if accurate, however, the
argument must fail. In school segregation, close 1is simply not
good enough. Green v. County School Bd., 3%1 U.S. US 430
(1968) Segregation must not be “mostly" eliminated. The
District, 32 years after being ordered to eliminate segregation
can‘t be “moving in the right direction® or “making progress”.

Tr. 748-74% (McAttee) L[CITE AND QUOTE END TD ALL DELIBERATE
SPEED] It is too late to adopt desegregation policies on the eve

of trial and at the insistance of the lawyers. Tr. 2480
(Ward?. Segregation must be ended, “rpot and branch®
“immediately. ™ Id.; Green v. County School Bd. 381 U. 8. 430
(1968)

Moreover, if Topeka is close to being desegregated, that
leads to two inevitable conclusions. First, given the ease of
achieving dessgre2gation., it is aven more reprehensible that
Topeka has not don2 s0. See, e.g. Tr. 823 (Foster)i Tr. 1287

(Crain); Tr. &650-651 (Foster). GSecond, it seems clear that
completing the process of desegregating Topeka's schools will be
relatively easy.

t that this

The Cour%t and the parti ar
of the Twentieth

1
is an historic casa, peatThaps
Ceantury. Plaintiffs do not ask thes Court
because of the cass’s history, to do so would be inappropriate
Perhaps it is not inappropriates, however: to note that because of
this case’s historic importance, 2 decision will be closely
watched and will carry & symbolic value beyond Topeka. In the
face of admitted dispronortionate student and faculty assignmant,
the Topeka Board today —— unlike its predscessor in 1934 —- has
chosen to argue fiercely and to argue for separate but equal
schools. T+ would be unfartuynate indeed if the symbol of this
nation’s rcommitment to racial esauality rasulted in a decision



that was perceived to mean that that commitment no longer
existed.

I. There Remain Racially Identifiable Schools In Topexa
Today: Summary
A,  Summary
o "A condition of segregation exists in both terms of
student enrollment and faculty assignment and at both the
elementary and secondary level. * Tr. 6H74 (Fosteril/
o “"In my opinion, the Topeka schools are still
segregated. " Tr. 546 (Foster) '

o There are schools in Topaka today that are
disproportionately Black and disproportionately white. Tr. 17,
298, 329, 338 (Lamson)

o There Temain vestiges of segregation in Topeka. Te. - 1171
(Speer)
o There is a condition of segregation in Topeka today. Tr.

1289 (Crain)

There are racially identifiable schools in Topeka today.
Tr. 2&26 (ArmoTm)

B. Measuring Racial Identifiability

: General

The factors €o be considered in measuring racial
identifiability are "assignment and enrollment of pupils, faculty
and staff, everything to do with school facilities :
extracurricular activities, and transportation. * Tr. 547-348
(Foster); Swann v. Charlotte—-Mecklenharg, ace u. 8. 1 (1971}

2. The standard of Student assignment.

There ars several methods of measuring segregation by
student assignmant

a. “{Bly far tha most commonly used method of measuring
racial identifiability in court litigation “is *13% from the
district-wide average. Tr. 549-550, 594, 784 (Foster), Tr. 34353,

x / Citations are to the page of the trial transcript followed by the
witness ‘s name in parenthecses.



374-375 (Lamson). 2/ This test has been used in liability and
remedy. Tr. 797 (Foster), Tr. 2572 (Armor! It has pbeen us=d by
the Topeka School Board. P. Exh. 11iE, 14. This standard is not
the most generous forT & school board. Tr. 550-553 (Foster) By
this standard, there are racially identifiable schools in Topeka
today. See infra at IC, D and P. Exh. 8J.

b. Another standard sometime used is 204 from the system
average. Tr. 550 (Foster); Tr. 2572 (Armor). This standard is
often, though not always used by fthe Justice Department. Tr. 950

(Foster) By this standard, there are racially identifiable
schools in Topeka today. See infra at IC, D and P. Exh. BJ.

c. Another standard sometimes wsed is 104 from the system
average. Tr. 2321-2323 (Clark). By this standard, there are
racially identifiable schools in Topeka today. See infra at IC,

D and P. Exh. 8J.

d. Another standard uses £15% or twice the system average
as well as the history and geographic circumstances of a
school. Tr. 365, 372-375, 377 (Lamson). By this standard, there
are racially identifiable schools in Topeka today. See infra at
IC, D and P. Exh. BJ.

e. Another standard allows schools to vary from 75-125%
times the mean. Tr. 551 (Fosteri. This standard is used by the
Df+fice of Civil Rights. Tr. 551 (Foster). This standard would
be substantially tighter in Topeka than *13%. Tr. 552-853
(Foster). By this standard, there are racially identifiable
schools in Topeka today. See infra at IC, D and P. Exh. BJ

. Another standard allows schools to vary by +30% times
the mean. Tr. 5%51-552 (Foster). This standard is used by the
Pennsylvania Commission on Human Rights and would be
substantially tighter than £13%4. Tr. 551-553 (Foster). By this
standard, there are racially identifiable schools in Topeka
today. See infra at IC, D and P. Exh. BJ

g. The Topeka School Board has frequently set as a goal

reducing the minority percentage of all schools below S0U. P,
Exh. 125, &4, 140, 3%, 83, 9%, 141, 134, 13%, 137. 127, 36, 74,
&b, 36, 242, 289 Tr. 2351-352 (Lamsonl)i Tr. &&7, &69 (Foster)i

Tr. 1513 (Henson}i Tr. 2440 (Douglas); Tr. 2494 (Stratton). By
this standard: there are racially identifiable schools in Topeka
today. See infra at IC, [ and P. Exh. BJ

h. Dr. Armor belisves any school that is less than 20% or
more than 50% minority is racially identifiable. Tr. 2876
(Armor ). He would allow #10% variance from this standard. Bk o

x / Where the district minority average is very low courts have
sliding scale of £1i5% or +10%. Tr. 578 (Foster)?

appr
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2576 (Armor). By this standard, there are racially identifiable
schools in Topeka today. Tr. 242& (Armor). See infra at IC, D

and P. Exh. 2.

i. The indices of dissimilarity and of exposure give some
measure of a system’s overall segregation. Tr. 555-559 (Foster)i
Tr. 1266-1274 (Crain); Tr. 2331-2327 (Clark); Tr. 2581-2587
(Armor); Tr. 2200-2902 (Taeuber}’. The author of the
dissimilarity index and defendants’ and plaintiff’s experts agree
that these indices cannot be used alone to msEasure segragation;
it is essential to examine other factors. Tr. 2900-2902
(Tayeber); Tr. 2455 (Armor). Neither index can be used to
measure racial identifiability. Tr. 555, 537 (Foster). Although
there was some dispute, see, 2.g., Tr. 2602 (Armor), the indices
show that segregation in Topeka today is greater than in all but
one comparable city in America and greater than it would have
been if either of the school board’s proposed but unadopted plans
had been adopted. Tr. 1275-1288 (Crain); P. Exh. 210, 211

G By Student Assignment

Of the 2& elementary schools in Topeka today, 15 are
racially identifiable, 7 as minority and B as white. B. Exh,
185C. Over 10C0O minority students or S50% are in racially
identifiable minority schools. P. Exh. 155C. If analyzed by
black (as opposed to minority), 11 of the 26 schools are racially
identifiable black or white (& black, 5 white) and 49% of black
students are in the & black schools. P. Exh. 15SE. 3/ None of the

seven racially identifiable Miinority schools are over 5% Black.
P. Exh. 8J. 4

Topeka has always had slementary schools racially

identifiable by student assignment. Indeed, except for ftwo years
(80-B1, 82-83), “half or more" of the schools were
identifiable. Tr. 592 (Foster). In 5 year segments, the

identifiability was as follows:

average 7# no. minority
sch. identifiable in identifiable sch
19&6-1771 S&7 3%
1971-1974 &OU 85%
1976—-1781 538% 35%
1981-1984 42% 42%
Tr. 594-595 (Foster)i P. Exh. 133C. Looking at five year
intervals;, the trend was as follows:

There "isn’t that much difference, signficance between the two
c v

x_/
doing it" (ie. mineorify vs. white or blas

i
vas., white)d. Tr. &02 (Fosi

w3



no identifiable no. ID no.
minority sch. white non—1ID
1970 7 i2 15
1975 2 10 14
1980 & & 15
1985 7 8 5
Tr. 595 (Foster); P. Exh. 133C.
In the last 3 years “there doss seem to be a slight reversal
of trend. " Tr. 593-594 (Foster). "The gradual trend that had

been taking place toward desegregation or non-racially
identifiable enrollments in the elementary schools has reversed
and the enrollments are becoming more rTacially identifiable in
the last three years. " Tr. 593 (Foster). The number of minority
schools went fom 4 in 1982 to S in 1983 to & in 1984 to 7 in
1985. Tr. 593 (Foster). The percent of minority students in
those schools went #from 41% to S04 Tr. 593 (Foster).

Today, 4 of the 9 secondary schooals are racially
identifiable. P. Exh. 155F. One is a minority school, 3 are
white and 14% of the minority students are in the one minority
school. P. Exh. 1355F. I+ analyzed by black (as opposed to
minority}), Eisenhower Temains a racially identifiable school with
18% of all black students.

Topeka has always had racially identifiable secondary
schools. In five year segments, the identifiability was as
follows: &/
minority in

average % no.

sch. identifiable identifiable sch.
1966-1971 S8% 3%
1971-1976 38% 25%
197&= 19851 YA 20%
17811986 4% 14%
Tr. 405-606 (Foster); P. Exh.  155F Looking at five year
intervals, the ftrend was as follows:
ng.  ID min. ns. ID whits no. non—ID % min. in ID sch
1970C < 3 & 38
1973 1 e, e 15
159830 i 3 5. P
1988 i 3 5 i4
x / As with 2lementary schoals, no data existed 19546-1966 so as zimi]
analysis cannot be cone for that period. Tr. 174 (Lamson)



i1
g

£
i
Y
1

Tr. &0&-&607 (Foster:

The white secondary schools are "“very tlose to becoming

racially non-identifiable. " Tr. 608 (Foster!. This is due to
demographic forces, Tr. 320-331, 328 (Lamson) and school
closings. Tr. &18 (Foster). However, Eisenhower can be expected
“to continue to increase in minority population. ™ Tr. &08
(Foster).

E. By Faculty and Sistf Assignment

There should be no difference in the pattern of minority
assignment of faculty since “teacher assignment or employee
assignment is subject to the Board’s good judgment and whatever
they want to do. " Tr. 640, &30-46531 (Fosteri. Today in the
elementary schools:, 22 of the 26 are racially identifiable by
staff assignment, 10 as minorifty schools and 12 as white
schools. Tr. 652 (Foster); P. Exh. 133N Over the 13 years for
which data exists, the number .of schools racially identifiable by
staff assignment has remained “prefty constant". Tr. 633
(Foster:. 87% of the elementary schools have been identifiable
by staff assignment.

Minority sta#f are disproportionately assigned to minority
schools. For 1985, the 13 schools with the highest minority
student enrollment were assigned an average of 16% minorTity
staff; the 13 schools with lowest minority student enrollment
waTe assigned an average of &4 P. Exh. 135J. The 7 minority
identifiable schools (by student assignment) had an average of
21% minority staff; the 8 white identifiable schools (by student
assignment) had &. 2% minority staff. P. Exh. 135K, M.

For secondary schonls, 8 of the % are racially identifiable
by staff assigment, 4 minority and 4 white. P. Exh. 133N Over
the 13 years for which data exists:. the number of schools
racially identifiable by staff assignment has always been only O-
3 less than the total number of schools. P. Exh. 153N

Minority staff are disproportionately assigned to minority
sacondary schools. P. Exh. 1554, Faor 1985, the 4 schools with

the highest minority student enrollment wers assignad an avsvrage
of 1&6% minority stasf; the 4 with the louwssi minority student
enrollment were assigned an averags of 74 P. Ext. 153J. The 1
minority identifiable school {(by student assignment’) had 18%
minority staff; the 3 white schools had an average of &%. P.
Exh. 155M.
In the one ysar for which faculty (as npposed to all staf#f)
data is availsble, the pattern vemains hthe same. P. Exh. 155R.
Faculty and stafs n1ving is not Lo encouragling”. Tr. &5=
(Foster). Since 1972, the percentags of minarity students has
risen from 20% to 26% (2lementary) and 184 fo 25U (secondary)
At the same time. tha percent of minority zitatf has dropped in

us §
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the elementary schools #rom 1874 to 1% P. Exh. 135P. For all
schogls, the percentag2 minority sktaff dropped from 12 5% to

11. 3%. P. Exh. 155P; Tr. &5&6 (Foster}. Minority employees are
"ynderrepresented” as elementary and secondary teachers as well
as clerical and secretarial worxers. They are “gverrepresented”

as teacher aids and service workers and managerial employees.
Tr. &&1-&63 (Foster)i P. Exh. 133P.

E. By Percepftinn

41% of Topekans think of some schools as minority or Black
schools and &i% think of some schools as white. Tr. B840
(Williams); P. Exh. 21, p. 25-27. The perceptions very closely
match actual percentage of minority enrollment. Tr. 861
(Williams); P. Exh. 21, p. 1, 2Z&. All of the schools named as
Black or minority schools had minovity entrollments above the
district average of 26%. P. Exh. 21, p. &5 27. All of the
schools named as white had minority enrollments below the
average. P. Exh. 21, p. 25, 27.

F. By Board Action

i. Action

In determining if the School Board fulfilled its
constitutional duty to desegregate the schools, it 1is
particularly important %o axamine the post ‘54 hisftory of school
site selection, opening and closing. In Swann v. Charlotte
Mecklenberg Bd. of Ed.. 402 U.s. 1, 21 (1971), the Supreme Court
cited construction and closing of schools as decisions "which
when combined with one technigue or another of student
assignment, will determine the racial composition of the student
body, * and thus considared it a “factor of great weight. "
Optional zones, portables, underutilization and gerrymandering of
boundary lines are departures from the norm and therefore highly
suspect, particularly if they contribute to the perpetuation of a
dual system. In Davis v. East Baton Rouge Parish School Bd. 72
F. 24 1425 (1983 the Fifth Circuit in examining the board’s
redistricting process, concluded that segregation in the schools
was a resuylt of “"routinely reactlingl to ovarcTowding in certain

=

of its schools, gensrally those serving wiiite neighborhoods, by
erecting temporary classrooms rathar Lhan redrawing district
lines to send childran tn underussd facilities in other
neighborhoods®, 721 F.2d at 1435 In a systematic analysis of
“Gerrymandering, pupil options, discontiguous pupil assignment
areas, etc." ths court in Penick v. Columbus Bd. of Ed. SB2 F.2d
787 (6th Civ. 1978} af+f’d, Columbuys Board of Education v. Penick
4473 U.S. 44%, (1979 characterized the board’s actions as
"employment of devices which allowed white students to avoid
attandance at a coimarily hlack srhonl in place of a cleoser whihe
school. " ' S = b §F ztrassed that the Board
actions d without reference to
racial 1. Tha Court agreed
that th an ocptional zone which




allowed whites to escape predominantly black schools and called
it a classic example of a segrezgation devics " Id4. at 461 n.

B. In Keyes the Court expressed CONCETN OVaT the use of
"attendance zones . . . transfer policies, and mobile classTooms”
on racially identifiable baces, have the clear effect of
earmarking schools according to their racial composition. " HKeyes

v. School District Mo. 1 413 U. 8. 189, 202 (1973) In addition:
in Dayton Board of Education v. Brinkman, 443 U. 5. 524, 540
(1979) the Court found that optional zones "at thes very

lsast . . . amounted to a perpetuaticn of the existing dual
system. "

As will be more fully explained in section III., below the
racial identifiability of Topek%a’s schools 135 a direct
consequence of action by %the School BEoard in such actions as
opening and closing schools, setting boundaries and optional
zones, setting attendance policies, and use of portable and
temporary classrooms. Tr. 474 (Foster), &22-4623 (Foster); Tr.

77 (Lamson} (One of the reasons for racially disproportionate
schools in Topeka today is "the administrative action [thatl was
taken by the Board of Education over %the last 20 years in

Topeka. "}

The currently racially identifiable schools are vestiges of
racial segregation permitted by law prior to 1934. Idy P. Exh.

219. “I think Mr. Lamson‘s repart makes a very adequate analysis
of the situation which moved those original four Black schools in
effect to other Black schools. It became first transitionally
Black . . . and then through various decisions . . . another set
of racially identifiable schools enters the pattern at the
elementary level . . . most of them represent the sort of
situation that Mr. Lamson described in his report in which other
schools bacams increasingly Black and took over the mantel. Four
original Black schools. So I think that in that sense vestiges
still continue as far as schools by pupil assignment . . . “ Tr.
6£22-623 (Foster). For secondary schools, “I think those are the
result of Board action officially since 132" Tr. &H2E-624
(Foster) "Vestiges of faculty and staff . . . are still

around. I don‘t think that‘s ever been changed. " Tr. 624
(Foster?.

Inde f its intent
to foster ak T . ants told
this Cour £ b! g me' for
whites %o 3.4 schonls, F. %, “intended
to allow time for white people to slect to move away from
attendance in Black or blarkened zchonls. ® Tr. 142 (Lamson}
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TR D A

The following are exampless/ of segregatlve action taken by
the Board that led %o today’s racially idenfi fiable schools:

a. School siting: Taopeka West, Quincy, Stout, French. TT.
355 (Lamson)

b. School construction: All of the white schools. TT.
355-3546 (Lamson?

5 School cleosings: “The veshige schools. ™ Tr., 3356
(Lamson!

d. Boundary changes: Quinton Heights/Stout Tr. 357
(Lamson}

e. Boundaries drawn: Bucnanan, Tr. 119-120, 136 (Lamson)

£. Optional attendance zone assignment: Lowman Hill and

Crane:, Tr. 2357 (Lamson)

g. Dpen enroliment, Tr. 2597 (Armor}i 2703 (Henson)#*
h. Use of portable classrooms: Topeka West, Tv. 335
(Lamson)
2. Inaction

In Pitts v. Freeman. :55 F.2d 1423, 1427 (iith Cir. 1983),
the court held that the constitutional duty to eliminate the dual

system and “"to prevent a recurrence . . . is violated when the

board fails to consider or include the objective of desegregatlon
in such decisions as whether to construct new facilities”. See

also Adams. v. Bd. of Public Ed 770 F.2d4 15632, 15657,

Pitts was based on wall-established Supreme Court

precedent. The Supreme Court in Swann stated that it was fthe
board‘s rTesponeibility "to ses fto it %that future school

construction and asbendonment are not usad to parpatuate ov

reestablish the dual system" 402 U.S. 1, 21 (1971) at 21. See
51

i
(o'

also Las v. Autauga Bd. of

4 F. 24 A44 (5+h Fir 17SY.

School

Although in considering the objscuvive stion the board
is not requitred to choosa tha most d2s2 option, [CITE]
x / % See Section III infra for 2 more com plate analyses of
acktion

# [Defendants 1t was created to deal
with tha naed ar=a of their day care
providar Tr zimply wrong A day
cars LTanster 9ﬂ(DiLﬂ¢nt, P, “Exn
BL.. In fact, members extracted to
approva the Exh. 1064, p. B89-50.




the courts have emphaszized the existence n+t Teasonable
desegregative alternavives. In Columbus tha Supreme Coutrt
inferred segregative intent from thz board ‘s actions and
inactions “when alternatives were available which would have
eliminated or lessened racial inbalance ® 443 U. 8. at 463,

n. 12. See also U.S. v. Yonkers Bd. of Public Ed. 625 F. Supp.
1276, 1395 (SDHNY 1925) in which the court stated that "critical
to analysis of segregative effect and intent . . . C[isl the
feasibility and relative desagregativa =ffact nf alternatives to

the boundary changas actually mada.

i

Every time the Topeka School Board took an action, affective
student or faculty assignment, 1t was required to consider
race. Every failure to take an action that would have had an
integrative 2ffect was a violation of the Constitution.

For most of the period 1954 - present, Topeka did not

consider Tace as a factor in its decisions. Tr. 2418 (Payne).
On innumerable pccasions, the Board failed to take actions that
would have had an integrative effect. Tr. 121, 122, 127, 136~

137, 140, 149, 151, 15&, 157, 1464-174, 185 192, 195, 230,
292, 240, 241, 258, 265, 2654, 270, 272, 281, 283,

285, =89, 290, =32, 296, 213-314, 323, 325, 328, 331,

334, 336 (Lamson)

There were +two specific occasions when the School Board
staff devaloped plans that would have had an integrative effect,
but the School Board refused to adopt them. The first was in
1974. The second was in 1784.

The 1974 Tentative Flan For A More Perfect Unitary School
System. P. Exh. 28%

This plan "would have considarably lessened the

concentration of Black students. ™ Tr. 341 (Lamson). It adopted
as a goal %that no school be owver 50% minority and would have
achieved tha® goal. v Z41-342, 351 {(Lamson); Tr. &6&7
(Foster). At the bime and today, Topska nhas nad and has schoels
over S507% minority. Tr. 341-342 (Lamson); Tr. &68 (Foster): P.
Exh. 8.
1984 Plans {{ and A, F XD e

Plan N “would have had a much more syuitable distribution nf
Black and tudents than i3 presently enjoyed in the
system. © (Lamson Under Flan N, ac 2lementary school
would be over 434 minarmii % 344 iiLamsaeny This was pursvant
to a goal that no schocl b2 over S50 minetr ity Te., 351 (Lamson)i
Tr. 4A&F (Fostar). Schonls in 1994 and schools today are over
45% Tr. 3247 (Lamzonl iy Egh, -1 523 T are over 454, Tr. 347
(Lamsan) ana 2 over U P Erra s  Eogstear . The index of
dissimilarity would have gone from today’s 37 to 24. P. Exh.
209, 211. Te., 1274, 1285-128&6 (Crain}’ Thz index of exposure
would hawve : + 7 om 5. 28y 1L £. Exh. 209, 21ii; Tr.

1274, 1285~
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Plan X would have made all =2leamentary schools 3-44%
minority, Tr. 35C (Lamsconii Tr. &72 (Foster)y, also based on a
goal that no schonl be over S0%. Tr. 351-352 (Lamson), Tr. &&9

{(Fostear). The index of dissimilavituy w=ould have gone #from 37 Lo

24. Tr. 1274, 1285-1286 (Crainy; P. Exh. 209, 211, The index of
exposure would have gone from 13 fo o, 74, Tr. 1274, 1285-1286

(Crain); P. Exh. 209, 211.

For sscondary schools, Plan X would hawve made all schools
22-27% minority. Tr. 350 (Lamson’i Tr. &72-673 {(Fosteri. The
index of dissimilarity would have gone from ftoday’s 32-30 to 3.5
and the index of exposure from today’s 7-11 to 0. 2. P. Exh. 211,
Tr. 12B5-128646 (Crainli: D. Exh. 1119

Both plans N and X had benefits -% £p the students and the
employees of the district [thatl would have far outweighed" their
costs. Tr. 2452 (Douglas)

The DCAC Plan, P. Exh. 30

izen’s Advisory Committes developed a plan
all elementary schools 4-48% minority with
time when there were 7 schools over 40%.

The District Ci
that would have mad
only 2 over 404X at a
Tr. 352-354 (Lamson)

3
i
a2

All Four Plans

Neither the 1574 Flan nor any of the 1784 plans were adopted
by the Board. Tr. 341, 2349, 352 (Lamson}, Tr. 2454 (Douglas)
The only reason the plans were not adopted was public pressure.
Tr. 1473 (Henson)., Z451 (Douglas’

3 Knowledge

Defendants wersz soeatediy advisszd thab tThere uwere
segregation problams in Topeks T sction VI of the Proposed
Findings of Fact atfached hesreto. plaintiffs list 73 instances
between 1954 and the present in which there 1is documented
evidence of complaints about segregatlion were directed to
defendants.

Defendants’ knowledge of existing segragaiion is relevant.
CINSERT CITEE]

I%. There Ares Raec:siiy ldentifianle Schools In Topeka Today:
Individual Schools
& The Black =7 minority elemsntary schools



i, Belvoirw
a. By student assignmant: Balvoir in 1986—-1987 is &b6%
minority. Tr. 2733 (Hensonl. It is a racially identifiable
minority school. P. Exh. 155D E&ince 196468/, its minority

percentage has never been less than S5&% and it has always been
racially identifiable. P. Exh. 8J, 133D.

b. By staff assignment: For 1985-1984, Belvoir is a
racially identifiznis minority school by staff assignment. P.
Exh 155-0. I+ has been rTacially identifiable minority by staff
assignment for all but two years (1979-1980, 1980-1981) for which
data exists. ?/ P. Exh. 135-0.

C. By perception: Belvoir was the elementary school
mentioned second most often by Topekans asked an open—ended
question about Black or minority schools. P. Exh. 21, p. 20.
For those familiar with Belvoir, 62% perceived it as a Black or
minority school. P. Exh. 21; p. 3L It was the slementary
school most often mentioned as the poorest. P. Exh. 21, p.8.
For those familiar with it, it ranked lowest in the number who
saw it as excellent or as excellent and good. P. Exh. 21, p. 17

d. By School Board action:

Belvoir was annexed inta the Topeka schools in 1959. P
Exh. 219, p. 148; Tr. 259 (Lamson). Only 2 portion of the
previous Belvoir area was annexed. Thus, the Topeka schools drew
the new Belvoir boundaries, P. Exh. 21, p. 151. Tr. 260
(Lamson}. After the Topeka Board drew its boundaries, Belvoir
was 23% Black. P. Exh. 219, p. 151; Tr. 260 (Lamson). It was
surrounded by Rice on the north (4% Black) Highland Park Central
on the South (3% Black!, and Highland quk Morth on the West (B4
Black). P. Exh.21i9, p. 132 Topeka assigned 524 of the Black
children and 15% of the white children in the region to
Balvoir. P. Exh. 219, p. 1352

Topeiks 9id non b zlvoir boundaries to make
it a di:proportiona rrcunded by
dispropeort i f oir was undercapacity. E.
Exh. 21% g %ﬁ:a capacity to
desegreja 3 ard placed portAble
classrooarn ,hosls. P. Exh. 219, p.
155
x_/ Specific T fata does not 2xists Ffor 1956-1%46. Tr. 174 (iLamsc
situation would not ba igni iifferant if the data existed.
Defendants claim no ackts w ;1#i11 their duty (except the
plan} until the mid-vy0":z. gt Tr, 2718-27246 (Henson)
index of dissimiiavivy did nst change from 173&—i7es. .. Exh. 41119
x 7/ Data does naot = sk prisr to 1973~-1974. Tr. &30 (Fosterl); Prior
staff segregstion o complate Te, &3 (Foster)



In 1543, Topeka school officials opened Hudson as an all
white school P, Exh. 2139, »n. 15&, Tr 242 (Lamson). The effect
of the Hudson opening was to taks "a whits2 residential area out
of Belvoir." Tr. 24&2 (Lamson). Thus, white students were moved

from Belvoir %o Hudson. Other white students were placed in an
optional zone betwesen fthe two scho ols in 1942 and then in 1964
that zone was addad to Hu4=on P. Exh. 219, p. 157. Hudson was
very undercapacity for the first three years while in 1965 and
19&4, Belvoir uwas GV?TCPOM@:L and had onrtable classrooms added

to it F. Exn. 217 5 TS5 Tw, 2és (Lamsen.

These actions “tended to isolate Black students at the
Belvoir elementary school and contain white children at the
schools which surrounded it from 1940 ko 1946. % P. Exh. 219, p.
158. &5 3 Tesult, by 1944, Belvoir was 49% Black and syrrounded
by Rice (3%}, Highland Park Central (1G4}, Highland Park North
(17%) and Hudson (&%) P. Exh. 219, p. 149 Tr. 265 (Lamson}.

In 1967, Topeka built a replacement building or addition at
Belvoir. P. Exh. 219, p. 164. It did so ostensibly because

Belvoir was overcrowded, Howsver, adjacent white Rice (5%) and
white Hudson (&%) were then undercapacity by more than Belvoir’s
overcrowding. P. Exh. 213, p. 1&7. By building the new Belvoir,

rather than utilizing Rice or Hudson, the Topeka Board guaranteed
the racial identifiability of all those schools. P. Exh. 219, p.
1&7; Tr. 27& (Lamson). After construction, Belvoir had 87% of
all the Black studesnts in those three schools. Tr. 277 (Lamson)i
P. Exh. 219, p. 167

In 1969 and 1978, Belvoir‘s boundaries were changed
slightly, but those changes simply involwved transfer to or from
other Black schonls. P. Exh. 219, p. 179, 182. %

In short, Belvoir is not a racially ld%ntiFiable school by
coincidence. It is so because of specific, deliberate acts by
the Topeka School Board. ##

2 Highland Fark MNorza

a nhland Park Morth in 1 oY, minority. .
Exh 1550 f : o= Tacialily i norikty school and

35 besn = 19711978 . EX ’tadilg gained 1in

percentage of minovity pupils : Y with a big
jump of 11% in that y=ar P ce 1979, its
minority percentags has hoversd araun th. 155D, 8J
#* The affack ek Ries clasis 2 =iy Bzlwvaoir is discussed
supra, Section I %,
#% Dr. Clark conceaes that Eslvoir has always been Blacker than
it would have besen without School Basrd action 0. Exh. 1114, p.
28,
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b. By staf+s assignment: For all but two ysars, (1774~1974&)
Highland Park Morih has been a Tacla ly idantifiable minority
school by staff assignmesnt. B, CExh, . o voe—-U. It is a racially
identifiable minority school today. P. Exh. 155-0.

[ By perception: Highland Park North was the school
mentioned third most often by Topekans as a Black or minority
school. P. Exh. 21, p.=20. For those familiar with it, 374

perceived it as a minority archonl. P Exh. 21, p. 31. It was
the =chool mentiones s=cond most cocf*en as a peoor scheol. P. k.
21, p. B. For those familiar with it, only 4% perceived it as
excellent and 41% as good, causing it to receive the third lowest
ranking. P. Exh. 21, p. 17

d. By School Board Action

The Highland Park North school was annexed by Topeka in 1939
as part of a larger annexation including two other elementary
schools and one high school. P. Exh. 219, p. 148 Tr. 267
(Lamson’. The annexed area was only 1/3 of the previous district
size. Thus: the Topeka School Board drew the new Highland Park
Morth boundaries. P. Exh. 219, p. 150-151. &t the time it was
annexed, Topska assigned Highland Fark North a boundary that made
it 84 Black. Ad jacent Belvoir was 23% Black. P. Exh. 219, p.
132.

Between 1955 and 1975, the Black and minority percentage
began a slow, steady climb. From 194&4—1975, the percentagbe of
Black students went from 17% to 33% and the precent minority from
22% to 42%. P. Exch. 8J. This climb was apparently due in part
to demographic forces although it was signaled by a boundary
change between 1563 and 194é that doubled the rate of increase
D. Exh. 1114, p. =R

Having signaled in the early &0°s that Highland Park North

=2
was to become a minority school, the Topeka Board made it so in
1975, with +hz closing of Menroe and assignment of some Monroe
students to Highlang Fari Norih. P Bxh.. 219, p. 73, Monroe

was an 83% minority school F. Exh. 8J. The effect
of the Monroe clnzing is dizcussed more fully in the discussion
of Quinton Hzight which becams the successor school to previowusly
all-Black iMonrtoe.
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Topeka further reinforced Highland Park florth ‘s status as a
minority school in 1978 when it closed Parkdale and assigned some
of the studesnts to Highland Park North. F. Exh. 219, pp. 174-
179, 182-1BC. Paridale was a2 A7% minority, &1%4 Black school when
tlosed.+ P. Exh. 8J As iz more fully discussed in the
discussion of Lafaystte, FParkdals was the suyccassor school to
previously all-Bla:i Waszhingfon How, Lafagette and Highland
# Thesa figures includes Head Start Without Head Start, it was

y 2 i T

B&% minority, B3 B
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Park Morth zuccosded Paridale to carvy on the role of the Black
-, 287 {(Lamsonld. fs a resdult

: students, Highland Park MNorth
from 47% to 58% minority. P. Exh

scheools in this

& da
went from 40% to 49% Black an
219, p. 175 P. Exh. 2J.

In short, Highland Park Morth is not a racially identifiable
school by coincidenca. It is a successor to or second—generation
vestige of de jure all-DBlack ashingtan. It is sn because of

specific, deliperats acts by the Topeka School Board. #

3. Latayette.

a. By student assignment: Lafayetie in 1985-1986 was
57% minority and a racially identifiable minority school. P
Exh. 155D, 8dJ. Its minority percentage has been remarkably
constant, never below 53% or above 70%. P. Exh. 155D, 8J. It
has thus always been a racially identifiable minority school. B

Exh. 135D, B8J.

b. By staff assignment: LLafayette is a racially
identifiable minority school by staff assignment today and it
always has been so. P. Exh. 155-0

c. By perception: Lafayette is the elementary school
most often perceived by Topekans on ppen—ended questions as a
Black or minority school. P. Exh. 21, p. 20. 50% of those
familiar with it perceive it as a Elack or minority school. P.
Exh. 21, p. 31. It is one of only 4 elementary schools named as
poorest. P. Exh. 21, p. 31. For those familiar with it, only 5%
perceive it as excellent and =294 as good,. making it the second

lowest ranked school. P. Exh. 21, p. 17

d. By School Board Action

As noted, Lafayettes is a successor school %o de jure all-
Black Washingfon P, Exh. 219, pp. 1G1-114, 133~13%. Tr. 289,
i25-12& (Lamson); Tr. 6&22-623 (Foster! In order to understand
the process by which this occurred, it is necessary to look at

=

the history of Washington, Parkdals, and lLafaystte from 19354.

Prior to 1754, Washi a de jurz all-Black school.
Tr. 118 (Lamsonl. In 4295 @ia ~1 EBoard drew
boundaries arowund Washing = 131 amsonl. The neuw
Washington boundarizs wey 2 ly withi ha previous
boundaries of then all-wh dale and closely trackad the
Black housing in the aTea P. Exh. 12i-122.  After the
Washington boundari=s wera drawn, Washington remainsd 100%
Black. Parkdale became 22% EBlack. P. Exh. 219, p. 19.
# Dr. Clark concedes that Highland Park North has always been
Blacker than it would have bneen without school bonard action. D.

Exh. 11ii4, p. =27



lLafayette bhad qout 374 of a mile from Washington and
i/4 mile from a rac nixed spticnal attendance zone 1t shared
with Washington a?*,. 5. % P. Exh. 215, p. 43 HoweveTr, 1n
1954, Topeka built a rTe lacement for Lafayette six blocks further
east in an all-whita area. P. Exh. 219, p. 435 The move
guaranteed that for the time being, Latayette would remain
disproportionately white and Parkdale wo puld be the successor %o
Washington. F. Exh. 181; Tr. 38 (Lamson). Topeka further tried
to ensure this result between 1956 and 1938 when it transfered an
all-white attendance arca from Farkdals toc Lafayette. P, “Exh.
219, p. 102. After this change. Parkdale’s Black percentage
increaced form 22% to 3874 P. Exh. 219, p. 105 In 1962, Topeka
opened additions to both Parkdale and Lafaystte 2ven +hough both
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had been underutilized. P. Exh. 219, p. 104 It placed 2
portable classrooms at Lafayette. P‘ Exil, ;10, p. 134. At the
same time, it closed two schools in the area: Washington and

Lincoln. P. Exh. 219, pp. 104-103. Tr. 188-189 (Lamson). The
Washington students, all-Black, were all assigned to Parkdale.
confirming its status as a successor vestige school. P. - Exh.
219, p. 104. Tr. 141, 189 (Lamson}. In addition, some of the
fincoln students were assigned to FParkdale. P. Exh. 219, p.
105. Most of the Lincoln children assigned to Parkdale were
Black. P. Exh. 219, p. 105. The remaining Lincoln students.
mostly white, were assigned to Lafayette. P. Exh. 219, p. 103
A previous optional zone between Lincoln:, Lafayette and Parkdale
with fouw Blacks was assigned to Lafayette. P. Exh. 219, p.107.
The effect of these closings was that "Parkdale went to almost
&0% Black and lLatayette stayed as a predominantly white
school. " Tr. 191 (Lamson). Lafayette was 17% Black. P. Exh,
219, p. 107. “The assignment of 392 Black children to the
Parkdale school in 1942 clearly made of that school the
segragated replacement for the a3l1-Black Washington slementary
school.®* P. Exh. 219 p. 107

By 1%&4, Parkdale was a clearly Black school at 8954 P.
Exh. 219, p. 131. Despite the best efforts of the school board,

Lafayette’s Black population had ind ~reased slightly toc 26%4. It
was now the @ELier school between black Parkdale and white

Lundgren (3%4). P. Exh. 8J; P. Exh. 219, p. 131.

In 1966, Topeka closed Dauwson. Tr. 1% (Lamson!i P. Exh.
219, p. 135 Dawson had been annexed in 1940 as all-white and
remained so. P. Exn. 21i%, p 136-137 By use of portable

a
d that the white

. !
classrooms and ocptional zo
Dawvson students would be s

%

= tate » an already
overcrowded school. Fo Byl ~21%, g 16 That signal becams
reality when the white students were sent fo State Street rather
% This nmptinnal rone was behuwessn discontisuous schonls and was
an extreme example =Ff Topexa’'s uss oOf optional zones to
zagregate. P. Exh. 2i%, p. 24. OQOther options, both contiguous
and non—canti 9Uﬂ~~, 5urvoundad Washington. Farkdale, Lafayette
and Lincoln. P. Ex 219, pp. 23-25; Tr. 129 (Lamson)



i ol B <P PR SR 3 o
than Latayettes in 17ca F. Ezh. 219, p. 137-138. atfter the
Dawscn reassignment, State Strest was 4% bBlack and Lafayette was
24% LDlack. P. Exh. o 21%: p. 130-13%7 This was the signal that
Lafayette was to bescome the successorT Black school to Parkdale

Beginning in 1968, Topeka began to adjust the boundaries

. between Lafayette and nearby Black schools. P. Exh: 21%, p.

179. Changed thew aonce in 1948,9%6%e in 1969, twice in 1975, and

/u(fj
M =/§§Tn Tn 1098 T P Erh. 219, p 179-122  Thare weras further

MW

~7ignals Jnat Lafayetts was now to be considersd a Black school.
It also placed a number of portable classTooms at Lafayette. P
Exh. 219, p. 185.

In 1978, Topeka made it official. Parkdale the successor to
Washington, was closed and many of the students reassigned to
Latayette. P. Exh. 219, p. 174-175. The effect was to increase

the percentage of minority students at Lafayette and make it the
ultimate successor to all-Black Washington. P. Exh. 219, p.

173, By 1980, Lafayette was 49% Black and &1% minority. P. - Exh:
219, p. 185; P. Exh. 8J. Its identifiability as a minority
school has continued.

In short, Lafayette is not a racially identifiable school by

coincidence. It is a successor or second-generation vestige of
de jure all-Black Washington. It is so because of specific,

deliberate acts by the Topeka School Board. #
4. Quinton Heights

a. By student assignment: In 1985-1984, Quinton Heights

was 4%% minority and a racially identifiable minority school. P.
Exh. 135D, 8J. It has been a racially identifiable minority
school every year except 12771978, P. Exh. 153D The minority

percentage has increased from 1944 when it was 36% to 4%
today. P. Exh. 153D, 8J

b. By staff assignment: Quinton Haights is a racially
identifiable minority school by stadf assignment today. P.. Exh.
1 55—8. It has been a racially identifiable minority school in
all but three ysars (1976-1977, 1982-1984}. P. Exh. 185-0

. By percephbion: Guinton Heights is one of 10
alementary schools named as a Black or minorify school by more
than 1/72 o+ 1% P, Exh:. 21, 9. 20 For those familiar with it,
10% perceive it as a Black or minority school. P Exh. 21, p.
51 For those familiar. cnlg 4% percsive it as excellent while
SBY% perceive it az good, for a total of A2V making it Sth of %the
8 elementary schools about which guestions wer=2 asked R E%h
% Dr. Clark concedes Lafaystte was Blacker fhan it would have
been as a result of school board action aftar 1974 L. Exh.
1114, p. 27
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d. By School Board Action:

As noted, GQuinton Heights is a successor school to de jure
all-Black Monroe. P. Exh. 219, pp. 130-148. Tr. 147-149, 212-

223, 244-258, 270-2%4 (Lamson). Quinton Heights presents perhaps
the clearest example of deliberate, intentional segregative acts
by the Topeka School Board. Tr. 257 (Lamson). "Jlust about

everything you don‘t want in an elementary school district is in
inton Heightz and the‘ﬁapper is what you don’t want is the
disproportionate containment of Blacks in Gunteon Heights as
well. * Tr. 2921-2%2 (Lamson). In order %o understand the process
by which this occurred, it is necessary to look at a
constellation of schools in the center of town that includes

Monroe, Van Buren, Pierce, Polk, and Stout( Tt S—<s2

Prior to 1954, Monroe was a de jure all-Black school. Te.

118 (Lamson). In 1955, a boundary was drawn around Monroe
closely outlining the Black population in the area. Tr. 123-124
(Lamson}). The Monroe district was completely within the
previously all-white Van Buren district. Tr. 123 (Lamson). Van
Buren was two blocks from PMonroe. Tr. 124-125 (Lamson).

Prior to 1955 and in anticipation of the Monroe boundary.
Topeka created an optional zone between white Central Park and
White Quinton Heights and cancelled one between Quinton Heights
and Van RBuren. P. 'Exh. 219 p. 19=20. Tr. 124-13S5 (Lamson).
This was a signal that Topeka was going to let Van Buren become
Blacker while preserving White Guinton Heights. In 19535, the
District created an optional zone between Van Buren, Monroe, and
Polk. P. Exh. 219, p.26i Tr. 134-135 (Lamson). This zone was
all-white and permitted whites to flee to Polk. Tr. 134-135
(Lamson?}. In 1955, the Board also opened Stout as all-white. P.
Exh. 21%, p. 139-140.

The effect of the Monroe boundary, the Stout opening and the
optional zones in the area was that in 1954, Monroe was 100%

Black, incoln 20% Black, Van Buren 21% Black, Polk 1% Black,
Quinton Heights 7% Black and Stout F4 Black. P. Exh. 219, pp.
114-119. At this time, Quinton Heights "in effect is a resource
of white students and one gquestion is why it i3 necessary to have
a Black -— all Black school with common attendancs boundaries
with a school that is over F0% white * Tr. 139 (Lamson)

The situation hegins o change in 1957 whan all-Black Pierce
is annexed to Topeka. P. Exh. 219, p. 141. NMow, "the Quinton
Heights attendance area physically bridged the demographic
distancae between ths all-Black Pierce and Monroe elementary
schools and the substantially Black Van Buren slementary school
to the sast and north, and the all-white Stout and all or

predominantly whits Avondals East, Southwest, and West slementary
schools to the west and south. ™ F. Exh. 15, pp. idi-142. Then:
in 1959, Pierce was closed and some of thoss Black children
assigned to Quinton Heights. P, Exh. 219, p. 142-143. At the
same time, optional zones were abolished and created around
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Quinton Heights to begin fto send white students from GQuinton
Heights to white Stout and cther whitz schools. P. Exh. 219, pp.
143~-144. The Pierce closing signaled the beginning of the end of
Quinton Heights as a white school. P. Exh. 219, p. 142

Between 1962 and 1964, the Topeka Board modified the
boundaries of Quinton Heights 3 times “to include Black children
and exclude white children. " P. Exh. 219, p. 144-145; Tr. 251~
252 (lL.amson}. In 1942, the northern boundary was expanded to
include Black studesnts. i In 1943 and 1964, southern optional
attendance zones, all white, were cancelled and sent to Stout and
other adjacent white school. Id.

In 19464, VYan Buren was closed. P. Exh. 219, p. 127, 145;
Tr. 254-285 (Lamson;:. At the time \Van Buren was 40% Black. B
Exh. 219, p. 127. fiany of the students were assigned to
Monroe. P. Exh. 219, p. 127-128, 145-146. However, Guinton

. Heights again exff3gded1ts northern boundaryland ¢ its

southern boundary¥ P. Exh. 219, pp. 145-144. This "necessarily
meant the inclusion of ever greater numbers of Black students
{andl . . . the exclusion of white students from the Quinton
Heights attendance area. " P. Exh. 219, pp. 144-147. The
cumulative effect was to take “larger and larger portion of Black
residential areas into Quinton Heights and Guinton Heights
becomes increasingly recognizable as a disproportionately Black
school" surrounded by white schools. Tr. 25464-257 (Lamson). By
1944, GQuinton Heights was 3&% minority surrounded by White Polk
(11%), Central Park (15%), Stout (0%), Avondals East (154},
Avondale West (1%) and Highland Park Central (17%). Only

ad jacent Monroe (80X) was Blacker. P. Exh. 8J.

In 1975, Monroe was closed. Tr. 234 (Lamson}; P. Exh. 219
173—-174. &t the same time, the Quinton Heights boundary was
extendaed northward for the third time. Tr. 28B4 (Lamson?. The
Monroe students were assigned to Polk, Highland Park North, and
Quinton Heights. p. Exh. 219 p. 173 4t the time, Monroe was
B2% minority, &4% Black. P. Exh. BJ. Howsver, Folk was
scheduled to be closed. P. Exh. 240. It was in fact closad in

1979 and “the Black population in Polk are included in the
Guinton Heights schoolg area with the fourth northern extension

of that area. ® Tr. 270 (Lamson) Quinton Heights goes from 33%
Black (39% minority! to 44% Black (30X minority)l. P. Exh. 21%,
p. 176.

By today., Quinton Heights is a racially identifiably Black
school with 49% minority students. P. Exh. 1335D. It sits
ad jacent to Stout which has only 27% minerity students. P. Exh

. B8J. Both schools have attendance areas that are extremely large,

“that ronform to no Topeka Beoard of Education
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Heights and Stout vepresent in a microcosm the segregative
decisions of the Topska School Board.

In short, Quinton Heights is not a racially identifiable

school by coincidence. It is a successor or second-generation
vestige of de jure all-Black Monroe. It is so because of

specific, deliberate acts by the Topeka School Board. %
B Hudson

a. DBy student assignment: In 1985-1984, Hudson was 474
minority and a racially identifiable minority school. P. Exh.
155D, 8J. It has been racially identifiable for 3 years and was
so in 1975-197&4&. P. Exh. 133D, B8J.

b By staff assignment: In 1985-19864, Hudson was a
racially identifiable minority school by staff assignment. P.
Exho 138=0. It has been identifiable as a minority school for 2

years and was identifiable one other year, 1975-1974, the one
other year when it was also identifiable as a minority school by
pupil assignment. P. Exh. 1550

E s By perception: Hudson is one of 10 elementary
schools named as Black or minority by more than 1/2 of 1%4. P.
Exh. 21, p. 20.

i, By School Board Action and Inaction

Hudson was opened by the Topeka School Board in 1963 as an
all-white school. Its effect on Belvoir has already been
discussed. From 1963 to the present, Hudson gradually increased
it minority percentage, apparently as a spill-over effect of
racially identifiable Belvoir and Highland Fark North. Since
1980, Hudson has gone from 33% minority to 47%4 minority. P. Exh.
8d. This portion of the Hudson history is an example of
inaction. With Hudson, the School Board has allowed an increase
of 14% in its minority composition and has refused to take any
action to stop that growth. Indesd, Hudson‘s boundaries have not
been changed in that time. Tr. 1503 (Henson). Today, Hudson 1is
a vacially identifiable school as & direct result of the School
Board ‘s inaction.

&. Avondale East
a. By student assignment: Advondale East in 1985-1984
was 44% minority and a racially identifiable minority school. F.
Exh. 153D, B.. 1¢ has been identifiable for 2 years and was sO

# Dr. Clark concades that as of some time after 1974, Guinton
Heights bacams Blacker as a resulft of School Board action. b,
Exh. 1114, p. 24. Indeed: he concedes that School Board action
tonk it #from non-idantifiable to identifiable. Id
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in 19F1—1972. P. Exh. 153D, 8Jd. Throughout the 1770°s it had a
constant minority attendance of about 304 As of 1980, the
percentage began a steady climb. P. Exh. BJ

b. 3y staff assignment: Avondale East in 1985-1986 was a
racially identifiable minority school by staff assignment with
20% more minority staff than the acceptable Tange. P. Exh. 1355-
0. It was a racially identifiable minority school all but two
years (1977-78, 1979-80). D. Exh. 155-8 :

£ By perception: Avondale East was not named by a
significant number of Topexans on any but two gquestions. It was
named as one of 4 elementary schools perceived as poorest and one
af 14 named as having poorest facilities. P. Exh. 21, p. 8 13

d- By School Board action and inaction

Avondale East was annexed as part of a larger annexation in
1959. P. Exh. 219, p. 141. It was all-white. Id. The Avondale

East history is very similar to %that of Hudson. Between 1959 and
1980, it began a gradual increase in minority percentage from O%
to 33%. An average of about 1-1/2% per year.. P. Exh. 8J. This

increase accellerated from 1980-1985 as Avondale East went from
33% to 44% or over 2% each year. P. Exh. 8J. There have been no
changes in Avondale East’s attendance areas since 1%980. Tr. 1503
(Henson). This is another example of the School Board allowing a
school %o become racially identifiable. Avondale East is
racially identifiable today as a direct result of the School
Board’s inaction. #

7. Lowman Hill

a. By student assignment: Lowman Hill in 1985-19846 was
42% minority and a racially identifiable minority school. P.
Exh. 135D, 8J. It has been racially identifiable every year but
3 (1982-1985). P. Exh. 1535D. Its minority percentage has been
remarkably consistent, in the 40’s all but those three years

(when it was 37% 40K, and 37%). P. Exh. 153D, 8J

b. By staff assignment: Lownan Hill is a racially
identifiable minority school by staff assignment today and has
been so every year except 1974-1773. P. Exh., 155-0

= By perception: Lowman Hill was one of 10 elementary
schools named by Topekans as a Black or minority school. P. Exh.

d. By Schooi Board action

=25 that aft lesast since
hecome Blacker than it

# Defendant’s witness Dr. C 3
35
rd action. D. Exh. 1114, p.
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would have begen without School Bo
30.



Loman Hill is a successor school £o de jure all-Black
Buchanan. Tr. 124-12% (Lamson)i Tr.&622-423 (Foster). Loman Hilk
like Quinton Heights, presents an extreme example OFf attendance

boundaries drawn in order to segregate students. There are tuwo
concentrations of Black residents in the north central part of
Topeka and they are separated by an area of white residential
population. Tr. 2342 (Clark) The Lowman Hill boundary is and
has been drawn to include both areas of Black residences while
surrounding schools’ boundaries are drawn to exclude Blacks and
include whites. Tr. 2343 (Clarx;. The result is that today
Lowman Hill is 42% minority and racially identifiable minority,
surrounded by substantially whiter Gage (9%}, Randolph (1S5%) and
Potwin (8%), P. Exh. BJ. This information alone is sufficient to
establish that Topeka has not desegregated Lowman Hill. However.
an examination of the history of the school reveals that since
1954 the Topeka School Board has been making a determined effort
to ensure segregation in north central Topeka.

In 1954, Topeka school officials realized that if they lost
in the Supreme Court they would have to draw boundaries around
the Black schools and move some students. &11=-Black Buchanan was
“exactly betwsen the Polk and Loman Hill" schools. P. Exh. 219,
p. 21. In 1954, Topeka school officials sent two signals to
white parents that if segregation ended, Loman Hill and not Polk
would become the successor. Black school to Buchanan. First,
they expanded the white optional zone between Loman Hill and
Polk, allowing more whites to escape Loman Hill. P. Exh. 219
pp. =20-21. Both schools were then underutilized. So this was
not a decision to ease overcrowding. Id. Second. they changed
the boundary between Loman Hill and Randolph to move an all-white
neighborhood out of Loman Hill. P. Exh. 219, p. 3&.

In 1955, the School Board did draw boundaries around
Buchanan. As noted, the Eoard tried to limit the effect of
Buchanan by drawing its boundaries tightly around the Black
residential population in the arsa. Tr., 119-120, 1346 (Lamson}.
There were a number of all white optional zones in the Loman
Hill-Buchanan aresa that were continued. Tr. 135 (Lamsoni. # A
new optional zone was created between Bucharnan. Loman Hill, and
Polk. P. Exh.. 219 p. 727, The vesult of these changes was that
in 1955, the schools in this area were:

# In bi-racial or multi-racial arsas, "tha optional atfendance
area has a great potential for allowing Black children to go %o
Black schools and white children to go to white schools. “ Tr

131 (Lamson?. It is never integrative. Id. Dr. Clark’s
analysis, which includes or excludes optional zones from school
boundaries completely, thus misses the point of optional zones

D. Exh. iii4. Aftar 1933, Topeka uszed optisnal zones in the same

way many other southern districts did, to signal a transitiona
school and to allow portals for whites to leave those schools
before they bscame too Black. Tr. 132 (Lamson); P. Exh. 219.
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Gage 0% Black
Potwin Q% Llack
Randolph 0. 4% Black
Polk 0. 9% Black
Central Park 4. 3% Black
Clay i0. 0% Black
. Loman Hill i6. 0% Black
Buchanan 1CO% Black
P. Exh. 21% p. 21. All of the schools in the area were

undercapacity and nothing regquired assignment of students in this
way. Tr. 137. (Lamson}.

In 1955, the school officials again signalled that Loman
Hill was to become a minority school. They expanded two optional
zones between Loman Hill, Gage, and Potwin and between Loman
Hill, Potwin, and Clay. P. Exh. 219, p. 29. Both areas were
increasingly Black and the optional zone expansion permitted
whites to flee Loman Hill. They did so as this chart shows:

white or black

1955 1956 student gainl
Clay 10% 7. 9% +43 white
Potwin O% % +12 white
Gage 0% % + 4 white
Loman Hill 1&6% 17. 4% + 7 black

P. Exh. 219, pp. 29-30.

In 1957 and 1958, Loman Hill and adjacent Potwin were
overcrowdad. In 1958, to solwves that problem the school board
modified the optional zones and boundaries in that area. Tr. 228
(Lamson}; P. Exh. 219, pp. 8F-70. The first modification
expanded the Buchanan boundary to take from Loman Hill some black
rasidents. P. Exh.21%9 p. B Tr. 2228 (Lamson). At the same
time, the Loman Hill boundary was =2xpanded to fake in the only
block with Blacks in the three northern optional zones. P. Exh
21%: p. 90. The Roard further modified those narkthern optional
zones, the remainder of which were all white, to eliminate Potwin
from the option but to create an cption among Loman Hill, Gage.
and Clay. P. Exh. 219, p. 20-%1; Tr. 222 (Lamsoni. Finally, the
Board put portable classrtooms at Gage. P~ Exh. 219, p. 2L The
effect of thess moves was "to contain white pupils at Potwini
gxpand the containment of Blacks at Buchanani increase the
concentration of Black pupils at Loman Hilli and insure the
ongoing attendance option for the white children in the thirteen
city block area between Pofwin and Loman Hill 2lementary

schools. " P. Exh. 219 p. %1 Those white children could now
flee Loman Hill “or Gage. id. Te., 229-230C (Lamson). Altarnate
means of solving the overcrowding at Loman Hill and Potwin would
not have baen as ssgregative. Tr. 230 (Lamson}. Indeead,

surrounding schools had e2xtra capacity that could have been usead

i
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and would not have been segresgative. P. Exh. 219, p. 92 Topeka
choses to sagregate.

In 1959, Loman Hill‘s status as the successor or second-
generation vestige school to Buchanan became official. Buchanan
was closed and all of its students, all-Black, were assigned to a
new, larger Loman Hill. P. Exh, 219, p. 21-92; Tr. 231
(Lamson?}. At that point, Loman Hill’s boundary resulted in a
schoal that was 43% Black. P. Exh. 219, p. 94. It included
every single block in the ar=za that was over 9G4 Black. P.. . Exh.
219 p. 93. It was surrounded by white Clay (9%}, Polkk (3%,
and Central Park (4%), the first two of which had unused capacity
that could have been used when Buchanan was closed fto
dessgregate. P. Exh. 21%, p. %C. Instead, Topeka chose to make
Loman Hill a racially identifiable minority successor to Buchanan
surrounded, as Buchanan had been for years, by racially
disproportionate white schools.

In 19642, The Board remodeled Polk, increasing its capacity
to 269. P. Exh. 219, p. 94. At the time, Polk was underutilized
by 40 spaces. Id. Surrounding schools were also
underutilized. Id. Loman Hill had 58 spaces, Clay had 23,
Central Park 83, Van Buren 107, Monroe 277. Id. and P. Exh. 219
p. 210. % Those schools had amore than enough spaces to
accomodate Polk’s students and if Polk had been closed it would
have had a very positive =ffect on segregation in Central
Topeka. P. Exh. 21%, p. 24-95, 12¢-121. Instead, Topeka rebuilt
Polk to provide a haven for white students in the tegion. #

In 1963, Topeka modified the Loman Hill-Polk boundafg to

remove “the only two [Blackl . . . city blocks in the otherwise
predominantly white Polk elementary school attendance area. " P.
Exh. 219, p. TO: Those students went to Loman Hill. Id,

In 1964, the Topeka School Board eliminated many of the
optional attendance zones. P. Exh. 219, p. 124. The way in

which i% did so0 pressnts one of the most extreme examples of

% Polk and Clay wers between Loman Hill and Monore and Van
Buren, whites school betwsen %fwo Black schnool clusters. P. Exh.
219, p. 123G The changes in the Polk school between 1542 and
1964 thus affected the MonrocesVan Buren/Guinton Heights
constellation of schools as well as Loman Hill. F. Exh. 210, pp.
?4-93, 120-1i27.

# In 1942, the HBeard also modified an optional attendance zone
that was betwesen Lincoln, Monroe:, and Van Buren. P. Exh. 21%. p.
121. When Lincoln closad, the optional zone was both modified
and expanded to include white blocks id It now included Faolk,
MonToe, and Yan Buren id. As a tesult, Polk gained white
students and Monroe and Van Buren losft herein. P. Exh. 219, p.

122.
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deliberately ssgregative acts. There wer=s six optional zones
around Loman Hill. P. Exh: 219 p. Té&. Tr. 235-23%9 (Lamson).
Four were closed and two were modifizd in 1564 P. Exh. 219, p.
26-98; Tr. 235-239 (Lamson). All of the optional zones
encompassing white areas were assigned to white schools. The
only optional zone encompassing any Blacks was assigned to Loman
HiY}. P. Exh. 219, p. 96-98. Nothing abou% %the capacity of the
schools required this pattern. Tr. 239 (Lamson}

“The reassignment of optional z20nes formerly
encompassing white residential areas to the
attendance areas of schools which were in all
probability 90 to 99% white white in 1964
coupled with the withdraw of fthe Loman Hill
school from participation in the remaining all
white optional zone signalled the identity of
the Loman Hill school as other than whtie 4/

The reassignment of an optional zone,
formerly serving a racially transitional area,
into the Loman Hill attendance areas, and the
maintenance of another racially mixed optional
zone in conjunction with a 99% white school
definitely set the racial pattern of the
assignment of Black pupils to Loman Hill
elementary school and white pupils to the
surrounding 90 to 100% white schools. ™

P. Exh. 219, pp. 97-98; Tr. 239-240.#*

By 1944, the number of Blacks at Loman Hill had tripled in
10 years while the numbar of whites decreasad. Loman Hill went
from 17% Black to 47% Black, S04 minority. P. Exh. 219, p. 87,
P. Exh. 84, Surrounding Loman Hill were Paolk (i2% minorityl,
Clay (1&% minority), Gage (1% minority)l. Central Fark (15%
minority), and Randolph (C¥). P. Exh. 8J.

Central Park, like Polk, was a white school between two
black school. In 1966, Central Park was 12% Black. P. Exh. 219,
p. 148. LLoman Hill to *he north was 47% Black. P. Exh. 8J
Quinton Heights to the south was 33% Black. P, Exh. 219.. p-

14&8. Central Park was destroysd by a tornado in 1964 2, When
that happened, Central Park was underutilized by 111 pupils and

# Optional zones were also eliminated in the sameway around
Paolk. F. Exh. 21%, pp. 124-127. “The results of the four
optional zone eliminations cited aboves wevre that children from
all or S9% white residential areas were permanently assigned to
zrhools which wers SC% orv more white in thei pupil racial ration
while the children from a vesidential area that was significantly
Blacker in racial composition were assigned to the Loman Hill
elementary school which was about 42 9% Black in 194644. " P. Exh
219, p. 126 Tr. 217-219 (Lamson}.
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losing pupils. £d Loman Hill was underutilized by an average
of 43 spaces from 1957-1946 and &2 spaces from 19&7-196%. Polk
was underutilized 28 and 83 spaces, Monroe 190 and 246. P, Exh.
219, p. 169 In other words, there was ample capacity in the

region to make Central Parx’s rebuilding unneccessary. 1d, In

addition, if Central Park were not rebuilt, its attendance area
could be ussd to desegregate Loman Hill and Quinton Heights
However, as with Polk in 1942, Topeka chose the segregative
option. It rebuilt Central Park and perpetuated segregation at
Loman Hill and Guinton Heights. Tr. 277-279 (Lamson)#

In 1975, Clay was closed and in 1977, Sheldon was closed.
Tr. 282-283, 288-28% (Lamson). Both closings were opportunities
to desegregate that Topeka did not use. “"Those attendance
boundaries, they are being redrawn anyway. They can be drawn so
as to again more equitably distribute the children. " Tr. 283
(Lamsoni}. The closings of Polk in 1979 and Central Park in 1980
were done carefully to exclude the possibility that they would
have an integrative effect on any of the schools to which those
students were reassigned. P. Exh. 219, pp. 175-176. In
particular, they had little or no effect on Loman Hill: 1d. &P
Exh. 8J.

In short, Loman Hill is not a racially identifiable school
by coincidence. It is a successor or second generation vestige
of de jure Black Buchanan. It is so because of specific,
deliberate actions (boundaries, closing, optional zones), and
inactions (Polk, Central Park, Clay, Sheldon) by the Topeka
School Board. #

B. The White elementary schools
i. McClure

a. By student assignment: McClure in 1985-1986 had 7%

# Dr. Henson‘s resbuttal on this point was confusing. Ha
estimated that of the average of 432 spaces at Loman Hill 1937~
19&4, there would bes six spaces per grade. Tr. 1539 (Henson).
Mr. Lamson suggested six of the voughly 31 studenkts per grade at
Central Park could #ill those space with t

;he other 45 going to
Polk, Quinton Heights, and Monroe. Tr. 277-279 Somehow, Dr.
Hencson was then asked if there were any classes of six pupils at
Loman Hill. Tr. 15329 (Henson}). No one suggested there should
be, the tebuttal simply made no senss
% Dpr. Clark concedss Loman Hill wss Blacker fhan it would have
been without school board action. at least from 1963-1980. D.

Exh. 1114, p. &3. Indeed, he concedes that School Board action
took it #rom a non-identified %o an identifiable school. Id
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racially identifiable white school. e Exh, 13998 For some
years it had no minority students (1972-1973, 1973-1974) and for
all but 2 years has had 1& or fewer. P, Exh. 153E, 8. It had
no Black students until 1977 and has bever had more than 7. £.
Exh. 8J.
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b. By staf+t assignment: McClure currently has no
minority staff and i3 racially identifiable white by statf
assignment. P. Exh. 1535-0. It has had no minority staff for all
but 2 years (1978-1980). P. Exh. -155-0

(o By perception: McClure is one of 11 elementary
schools named by Topekans as a white school. P. Exh. 21, p.21.
Df the 26 elementary schools, it ranked 4th in the perception
that it was a good school. P. Exh. 21, p. 45

d. By School BEoard action:

There are two patterns of School Board action involving the
white schools that are somewhat different than the Black or
minority schools. With the white schools, the School Board "was
providing in effect neighborhood schools for those new white
students and disregarding the unused pupil spaces available in
the central city. * Tr. 179 (Lamson). The effect was to
facilitate white #light and %o contain Blacks in Black schools
“If they Jjust open and don’t pay any attention to the racial |
aspects at all, then I think in this day and age, maybe they are
a little careless. " Tr. 627 (Foster). CINSERT CITE ON OPENING
SCHOOLS ALIL WHITE]l McClure is an example of one of the two
patterns, opening and maintaining a school as all white.

ficClure was opened, all-white, in 1962. F. Exh. 219, p.
1&62. In 1963, it had added to it three portable classrooms.
I In 1964-1%944, it had one portable classroom each year. B,
Exh. 21%, pp. 168-1£3. 4t tha time, the seven disproporftionately
Black schools had an average underutilization of &&8 pupils and
there was a total underutilization in the district of 2600 spaces

ot the equivalent of seven, 12 classroom schonl buildings. P
Exh. 219, p. 1&0, 1&2i Tr. 271 (Lamson}. McClure continued to get
portable classrooms theresafter. P. Exh. 219, pp. 184-186.

As a result of all of the activity in the white schools,
including McClure, the "number of elementary schools set aside
for the nearly perfect esducation of white students had nearly
tripled frem 7 in 13956 to 20 in 17&6. Id. The number of white

x / The school board includes special education students in itfs

calculations. There is substantial, unrebutted testimony that if such
students were not included, the percentage of minority students in whit
schools would be much less. Tr. 1126-1127 (Howard)
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students “assignag kto 99 0% %o 10CW white elementary schools in
1944 had increased by 43% from the 4idl in 193& to the 5932 of
1966. " P. Exh. 219, p. 139,

From 1948 to 1974, the McClure boundaries were expanded
three times to include newly annexed all-white areas. P. Exh.
2192, p. 178-183. McClure remained all-white from 1976 to the
present, McClure has gone from O% Black (5% minority) to 2% Black
(7% minority). P. Exh. 8J )

In short, McClure was opensd and maintained white at a time
when space was available at other, Blacker schools. It is a
racially identifiable white school today as a result of specific
deliberate acts and inaction by the Topeka Echool Board.

2. Potwin

a. By student assignment: In 1985-1984, Potwin was 8%
minority (2% Black) and a racially identifiable white school. P
Exh. 135D: BJ. In 1966-1967, it had no minority students. #
Exh. 155D, 8J It has always been racially identifiable white and

has never had more than 18 minority students. For many years it
had no Black students. It has never had more than & P. Exh
155D, 8J.

b. By staff assignment: Potwin had no minority staff

until 1976—-1977 and has been racially identifiable white every
year but 2 (1983-1984, 1985-19864). P. Exh. 155-0

= By perception: Potwin was one of 11 elementary
schools named by Topekans as a white school. P. Exh. 21, p.Z21.
It ranked 11th of 24 schools in the perception that it was a good
school. F. Exh. 21, p. 45

d. By School Board Action: -

L \
LFA Potwin is an example of the second patternof white
schoecls. It is a clear vestige of the pre-1734 segregated

schools. Potwin is near’ Lowman Hill and the effect of School
Board action in that area is discussesd abova. After 19353, when
’Y"(' 2

luchanan boundaries were created, FPotwin remained all
white. P. Exh. 219, p. 21. The Topeka School Board kept it
largely that way.

As noted, in 1958, Potwin was covercrowded and the School
Board solved that overcrowding by actions designed "to contain
white pupils at Potwin.* P. Exh. 2i%, p. 71 Minor boundary
changes in the following 30 years simply continued the pattern.
P. Exh. 219, p. 131

In shert, Potwin was all white prior to 1934, was continued
all-white during the 4 steg Dessgregation Flan in 1955 and has
remained n=2arly so. I+ has been all-white at 2 time when nearby
schools have bsen disproporticnately Black. It is a pure 2xample
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of a “wvestise" school in Tepeka —— all whifte before segregation
and all white today. 1t is so as a rasult of specific,
deliberats acts and inaction by thes Topeka School Board.

3. Crestview

a. By student assignment: In 1985-19846, Crestview was
9% minority (4% Black) and was a racially identifiable white
school. P. Exh. 155D, 8J. I+ has been racially identifiable for

all but three years (1972-1973). Curing those years, follow
through students were assigned to Crestview. When the program
ended, Crestview went back to virtually all white. It has never

had more than 14 Black students. P. Exh. 155D, 8J

b. By sta#f assignment: Crestview is a racially
identifiable white school by staff assignment today. P. Exh.
155-0. It was also identifiably white from 1975-1980. P. Exh
155=0

c. By perception: Crestview is one of eleven elementary
schools named by Topekans as a white school. P. Exh. 21, p.21.
For those familiar with it, 47% perceived it as a white school
(compared to 3% who perceived it Black and 32% as balanced). P.
Exh. 21, p.31. It ranked high on the perception that it was a
good school. P. Exh. 21, p. 45. 0Of those familiar with it, 71%
perceived it as excellent or good. P. Exh. 21, p. 17

d. By School Board Action

Crestview is another pure “vestige" of pre—-1954
segregation. It was all white in 1954 and has largely remained
so. P. Exh. 219, BJ.

In 1554, Topeka closed Seabrook and reassigned the students
to the newly constructed Crestview. P. Exh. 219, pp. 17, 40-41,
49-50. At the same time, it expanded the Cresftview attendance
area to take in some of the Southwest (Whitson) area. P. . Exh.
219, p. 33 All three schools, Seabroock, Cresiview, and
Southwest (Whitson), were all white. P. Exh. 219, pp. 17, 33
40~-41, 49-50; P. Exh. 8J. lLike Polk and Cen%tral Park, there is
reason to doubt the need for Crestview students. P. Exh. 219, p.
G. However, like Polks and Central Park, Topeka chose the
2gregative option.

ur Ot

In 1955 and 1956, Tope
to include more white child

ks modified the Cre
TEN
changes mada Crestviaw very ov

estwview boundaries
. P, Ezh. 219, p.

28-39. Thesse

ercrowded and Topeka added two
portable classrooms. P. Exh. 21%, p. 4B. While Topeka was
sxpanding and overcrowding Crestview, the all-Elack schools had
pxtra capacity = Exh. 219, p. 48, Taopzks chose to keap them
ynderutilizsd and a2ll blach wnile overorowding all-white
Crestview. 14 “ar the next 30 years, miner boundary changes
simply continued %this pattern. P. Exh. 219, p. 181.



In short, Cresiview was ﬂli«ynzte in 1934, continued all-
white during %he 4-8%tep Desegragation Flan in 1755, and has L
remained nearly s0. It has been all white at a time when neagg
schools have been disproportionately Black. It is so as a result
of specific, deliberate acts and inaction by the Topeka School
Board.

4., McCarter

a. By student assignment: In 1985-1984, McCarter was 9%
minority (5% Black) and a racislly idantifiable while school. P.

Exh. 155D, 8J. It has been racially identifiable as white all
but 3 years (1979-1980, 1980-1981, 1982-1983) P. Exh. 133D, 8J.
Until 1977, it never had more than %@ minority students or 3 Black
students. P. Exh. 1353D., 8J

b. By staftf assignment: McCarter has been racially
identifiable white by staff assignment in all but the last 4
years. P. Exh. 155-0

(=p8 By perception: McCarter is one of 11 elementary
schools named by Topekans as racially identifiable white and is
among the four elementary schools named most often. P. Exh. 21,
p. 21. For those familiar with it, 54% perceive it as white. P.
Exh. 21, p. -31. It ranks fourth of 2& schools in the perception
that it is a good school. P. Exh. 21, p. 45, For those familiar
with it, 76% perceive it as excellent or good. P. Exh. 21, p.

17.

d. By School Board Action
The history of McCarter is very similar to McClure. It was

opened in 1957, all-white. P. Exh. 219, p. 138. It was part of
the pattern of opening schools to which white students could

escape. With the exception of the closing of Sheldon in 1977 and

the assignment of students from that school (which was 3%

minority, 2% Black) to Gage (34 Black, McCarter (0% Black) and .

Whitson (2% Balcky, nothing of significance affected ﬂrCarterﬁ.w”L&cus

through the years. F. Exh. 219, p. 1764 B
McCarter simply opened and continued as a white school. It

was opened and maintained white at a time when space was

available at other., Blacksar "h::l: It is a racially

identifiable whtie school todis a result of specific,

dealiberate acts and inaction by the Topeka School Board.

I Gage
a By studant assignment: In 1985-1984, Gage was 74
minority (5% Black) and a racially identifiable uhlte school. P.
Exh. 158D, B.k I+ has been a racially identifiable white school
BVETY Y2ET Pl Exd LvE It has never hasd more than 13 Black
students or been more than 5% Black. P. Exh. 8J



b. Y Gage is = racially identifiable
white schaoal 5; 3% today. P, Exh. 155-0 It has
been so all but I 155=0

£ By perception: Gage is one of 11 elementary schools
named by Topekans as racially identifiably white and is among
four elementary schools named most often. FP. Exh. 21, p. 21. of
those familiar with 1it, 2% perceive it as a white school. P.
Exh. 21, p.31. It ranks Sth of 24 schools in the perception that
it is a good school P, Exh. 21; p. &3, For those familiar with
it, 72% perceive it as excellent or good. P. Exh. 21, p.17.

d. By School Board Action

Gage, like Potwin, is near Loman Hill and the effect of
Wﬁ“ School Board Action in that area is discussed above. After 1955,
P '———mﬁﬁ—_?ﬁ_\Buchanan boundaries were created, Gage remained all
white. P. Exh. 219, p. 21. The Topeka School Board kept it
largely that way. Other than the actions discussed in the Loman
Hill section above, a few minor boundary changes in 1973, P. Exh.
219, p. 181, and the closing of Sheldon discussed in the McCarter
section above, nothing of significance affected Gage. However,
the Loman Hill section in particular graphically illustrates how
Gage was perpetuated as a white school by Board action.

Gage was all white prior to 1954, was continued all white
during the 4 Step Desegregation Plan in 1955, and has remained

n2arly so. It has been all white at a time when nearby schools
have been disproportionately Black. It is a vestige of pre—-1954
segregation. It is so as a result of specific, deliberate actd@®

and inaction by the Topeka School Board.
6. Whitson

a. By student assignment: In 1985-198&4, Whitson is 10%

minority (&% Black) and racially identifiably white. P. Exh.
135D, B It has been racially identifiable as white all but 4
YyEars. (1979-1i580, 1780~-1%981, 17821963, 1584-1FE83). Prior to
1980, it newver had more than 10 Black students. P. Exh. 135D,
8J

b. By statf assignment: Whitzson is racially
identifiabls whits by staff assignment f Exh:. 153-0. It has
been white zvery g=ar B. Exi 155=1. 1t has n2ver had moTe
than one minority staff employee and for saven years had none.
P. Exh. 135=0.

€. By percaption: Whitson iz one o

plementary
2 whits and

is
ten F. Exh 2

'\,l

=
schools named by Topekans as racially
among ths four 2lamanT

L

p. 21. For those familiar with 1%, 3 ; it as white. B.
Exh. 21, p. 21. i1t i3 perceivad as one of the two best school:
in Topeka. P. Exh. 21, p.45. For those familiar with it, 76%
perceive it as esxcellent or good. #, Exh. 21, p. 17.



3 By SBchool EBnard action
Whitson’s history is like that of adjacent Crestview.
) wWAS . -
Whitsongopened in 1952 and then known as Southwest. It opened

all white and remained so until 1955 when minor boundary changes
due to the opening of Stout made it 1% Black. P. Exh. 219 p.

15, Like Crestview, it was guickly overcrowded, in part as a
result of annexations. P. Exh. 21%2, pp. 38~39. The
overcrowding., liks Cvnstvieu’s, was solved, in part, by ensuring
that Whitson ramain white when neathy scbccla, including Black
schools, were underutilized and vazmained Black. P. Exh. 219, pp.
38-40.

There wers minorT boundary rchanges at Whitson over the next
30 years, P. Exh. 219, p. 181, and it was affected by the 1977
closing of Sheldon. See McCarter, supTa. P. Exh. 210, p. 182
It was also the subject of portable classTooRS~™E“Exh. 219, p.
188S. Nothing however, significantly changed what Whitson was
made in 1952 -- all white.

Whitson was all white prior %to 1954, was continued virtually
all white during the Four Step Desegregation Plan in 1935, and

has remained so. It has been all white at a time when nearby
schools have been disproportionately Black. It is a vestige of
pre—1954 segregation. It is so as a result of specific,

deliberate acts and inaction by the Topeka School Board.
7. McEachron

a. By student assignment: In 1985-1984, McEachron is
10% minority (5% Black) and racially identifiable white. P. Exh.
1350 8dJ. It has been racially identifiable white for all but 4
years (1278-197%, 1979-1980, 1980-1921, 1FE2-1983). P. EBxh.
135D, B8J. Prior to 1348, it had no minority students. PrExh-
155D, B8J.

b. By stafs assignment In 1985-1984, McEachron is a
racially identitiablie white school by stafs assignment. B.. Exh,
155-0. It has been white every year. B, Exh. {13550, It has
never had more than one minority staff employee and for P years
had none. P.-Exh - 135~

., By Perceotion: McEschron is ons of eleven elementary
schools named by Topekans as & wihite schonl P. Exh. 21, .p.

21, i1t ranks in the %top 7 in the perception that it is a good
school P. Exh. &1, p. 49
d. By Bchool Board Action
wes
McEachraon '3 zhary ie 1ike MoClure’s. [f)openad, all
white, in 193% and was all whits at lesast wntii 1T66. P EXh.

219 p. 1&Z2. It was so at a time when thes disproportionately
Black schonl = ynderutilized. P. Exh. 219, pp. 158-162.
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McEachron was opened and maintained as a white school at a
time when space was available at other Blacker schools. It is a
racially indentifiable white school today as a result of
specific, deliberate acts and inaction by the Topeka School
Board.

8. Bishop

a. By student assignment: In 1985-198&, Bishop is 104
minorTity (5% Black) and a racially identifiable white school. P.
Exh. 1530 Bd. 14 has been a white school every year since 1972
except 2 (1979-1980, 1982-1983). P. Exh. 135D Prior to 1976,
it never had a minority percentage over S%. P. Exh. 8J.

b. By staff assignment: Bishop is a racially
identifiable whtie school by staff assignment and has always been
S0. P. Exh. 155-0. It has never had more than 2 minority staff
employees, for four years had none and today has less than one.

P. Exh.. 155~-0

= By perception: Bishop is among the eleven elementary
schools named by Topekans as white schools and among the four
named most often. P.. EXh. 21 p. 2% It is perceived as one of

the two best schools in Topeka. P. Exh. 21, p.45.

d. By School Board Action

Bishop is also liks McClure. 1t was opened, all white, in
19635, P. Exh. 21%, p. 1é&2. In 19649, it received an addition to
make even more space for white students. P. Exh. 219, p. 171.

It received portable classrooms to make even moTe space for white
students. P. Exh. 21% p. 185 In 1978, its boundaries are
changed to make even more space for white students. P. Exh. 219
pp. 182-183, through all of these changes, Bishop remained

white, During all &his time other schools, underutilized,
remainad Black. P, Exh, 219

Bishop was opened and maintained as a whifte zchool at at
tiem whan spacs wss avaialabls at ofther Blacker schools. It is =
racially identifiable whtis school as a result of specific,
deliberate acts and inactiocn by the Topeka School Board.
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a. By student assignment: In 1985-1984, Eisenhower was
a racially identifiable minority school with 4%% minority

o -

students. P, Exh. 158G, £J. It has been a racially identifiable
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b. By staff assignment: In i985-1%24, Eisenhower was a
racially identifiable minority school by staf#f assignment. P.
Exh. 155-0. It has been identifiable as a minority school since

19280 for all but ones year (1P84-1583). P. Exh. 135-0.

enegs a4 i85 il

gnament and caf
and 1978, Eis=nhou ‘s percentage of
18-30%. A During all the years, Eisenhower was a
white school when mesasured by staff signmant. P.. Exh, 185=0.
From 1978-157%, Eisenhower went from aO -35% minority in student
population and was non-identifiable by staff assignment. P. Exh
84, 135-0. In 1980, the minority student percentage jumped to
45% and the school became and remained a racially identifiable
minority school in both student and staff assignment. P: Exily.
8J, 155-0.
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c. By perception: Eisenhower is the middle school named
maost often as a minority school by Topekans. P.. Exh. 21« p.
20. For those familiar with it, 20% perceive it as a Black or
minority school. P. Exh. 21, p. 31. 'Eisenhower is least often
mentioned as the best school and most often mentioned as the
poorest. P. Exh. 21, p. 43. For those familiar with 1%, only
&0% name it as excellent or good. P.  Exh. 21, p. 17.

d. By School Board Action

Eisenhower is a successor school to disproportionately Black
East Topeka Junior High Schesal. Tn order to understand how this
occurred, it is necessary %o sxamine the histories of both
schools.

In 1954, East 1 30% Black and by far the Blackesd
Junior High School in Topexa. F. Exh. 2i%, p. 1i5&. It hed 42. 54
of all of the Black students in town. P. Exh. 219, 187. Its
feedar pa+‘_rn¢-g§#3q§gﬂm—the largest all-Black school and three
dispropertionately Black schools. ® 1d

Throughout itz entire history, East Topeka was substantially
ynderutilized, P oExh, 21F. p 12%9-190, 192, 2i4. Throughout
its history, East Topeka was never used to relieve overcrowding
at white schools sven when adjacent Id In 1954 it was 351

# This Court has already held that “"the Keyes presumptions, in
iight of Tons P "fepdor® sc 1 system: provide a basis
for finding Hhat Zag1 i7i osunior nlu” ang senior high
schools, if any, as purpcsaFul Erown V. oard of Ed. 84 FRD at
401,



spaces yndevutiliirsc when wihihs
classToon i d when adys
overcrowded. P. Exh. 21% p. 18
1957, the overcrowding at adjacent white Rposevelt was solved by
an addition, not by redrawing the common boundary with East
Topeka. P. Exh. 219, p. 192-193.

In 1959-15&0, Topeka annexed & number of schools. White

Dawson children ueqa-gk@cgg in a feeder pattern that sent them %o

white Holliday, while Black Balveir childran were sent to East
Topaka. P. Exh. 219, p. 193-194; Tr. 310 (Lamson}. East Topeka
was still underutilized and could have taken the white Dawson

students. Id.

Eisenhower was opened in 1%&1, disproportionately if not
entirely all whits to solve overcrowding at disproportionately
whita Highland Fark. P. Exh. 219, p. 121, 194-1%96. It was
underutilized and opened with 371 students at a time when
ad jacent East Topexa was underutilized by almost 300 students.
Ed. Tr. 312 (Lamson}. If Taopeka had used East Topeka to
accomodate thoss students, it would have been 24% Black rather
than 34% and adjacent to virtually all white Eisenhower. P RN,
219, p. 196. '

In 1944, the School Board cancelled an optional attendance
zone between Crane and East Topeka. P. Exh. 219, p. 217. This
cancellation was part of a process of cancelling optional zones

in the mid-1%4075. The pattern of cancelling Crane’s optional
zones was identical to that of Loman Hill. All of the seven
optional zones around Crane were white. P. Exh. 219, p. 197-
129 All but one were assigned to virtually all white schools
around Crane. 1d, The sixth, %the one betwsen Crane and East
Topeka was assigned to Crane which "had less than half the Black
students singed to it than to the East Topeka I = - T R T 31

33 i
219, p. 197 In other words, the white children in those seven
optional zones wera sent to the whitest scheool all seven times.

Tr. 215-31°9 (lLLamson!

By 1944, East Topexa had increasad i1ts percentage of Black
students by S82% and was 48% Black (462% minorityl. P. Exh. 217
p. I94: o Exf. - Ha Lz End waz 4% Black (&4 minority)d. P
Exh. 219, p. . 1° 4 i s Topekas was still
substantially undzrutiliz lthough construcfion had slowed,
: D numbar of portable classrooms av
e p. 214, 221-221. Indeed, Ffrom
ortakb sssrnoms wete placed at schools
e Tapeka continued
underutilizad, on
In 1970, Topoka vedrsw whe Doundarl fyeen Eisenhower and
Highland Far : i =T : sdangs a2t Eissnhouer F
Exh. 219, pp. E1&-217 The parrantage of Blacks at Eisenhower
had doubled since 1564 P.. Exh. B This was a last ditch
effort to keep Eisenbowst whilts whils Fast Topeka (50% Black, 63%

- S~
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remained The Blachy zcnools in fthe region. F. Exh. Bd.

In 1975, Crane (53% minority) and Curtis (27% minority) were
closed. P. Exh. 21, p. 204-207:; L. Exn. Bd. As a result of the
attendant boundary changes, East Topeka got even Blacker.® P.
Exh. 8dJ.

afPfarts of the School Boargd.

By 1972, despite %the best =
Eisenhower ‘s percentage of Black syudents nad visan from BA in
1970 to 29% (124 minority to 35U P. Exh. 8d. In 1980, the
School Board closed five junior high schools as it moved to the
middle school concept P. Exh. 21%, pp. 22-224. Eisenhower,
which was the Blayckest of the schools to remain, received many
of the Black children from East Topaska (&1% Black) and Highland

~—Park (3S% Black) *yschools when they were closed and went from 29%

Black (35% minority} to 40% Black (45% minority). P. Exh. 219
p. 222; P. Exh. 8J. The biggest effects of the 1980
reorganization were to confirm Eisenhcwer as the Black successor
to East Topeka and to continue the vertical attendance area
pattern begun in 1975 with the closing of Crane and Curtis. Tr.
327-328 (Lamson). ffo further changes affected Eisenhower.

In short, Eisenhower is the successor Black school to Black
East Topeka. It is so as a result of specific, deliberate acts
and inaction of the Topeka School Board.

D. The White Secondary Schools
1. Topeka West High Echool

a. By student assignment: Topeka West was B% minority
in 1985-1932&4& and racially identifiable whita. P. Exh. 153G,
84 It opened all-white in 1941, Tr. 1512 (Henson), and has been
racially identifiable white every year since. P. Exh. 155G, 8J.

b Ry staftd assignment: Topaka West is a racially
identifiable whtie school today by staff assignment and has
always been so. P. Exh. 155-0Q.

# The Crane and Curtis closings also creatzd "a strip of land
approximataly three miles wide from north to south, and ten miles
long running sast to west from £the sastern school system boundary
to about two-thirds of the way west thrngH the school system.
That strip of land contained 55. 7% of all Black J. H 8. students
but only 15 1% of the J.H. 8. students in the system in 1975. The
remaining 84, 9% of the system’s white students were assigned %o
Tthe =1gnt junior high schodols whi sutTroundad the Boswell J H. 5.
and East Topeka J.H.S5. on taree sides. ™ F. Exh. 219, p. 208
These closings thus fully established tha vertical pattern of
Juniar high middls-zchool assignments %that leads to segregation.
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white schocl in 7 v-2nded gquestion —— by far the
hxghesf TEsSDONSa. . p. =21. For fthose tamiliar with
it 2% perceive it as a uh1t school. P. Exh.21, p.31. It is
cons1stent1g ranked as the best school in Topeka. P. Exh.21, p.
42. For those familiar with it, B7% perceive it as excellent or
good.
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d. By School Board Action

Prior to 1959, Topeka had only one High School, Topeka
High. Tr. 332 (Lamscon). It gained a second with the Highland
Park annexation in 195%-1960 and a ‘third with the opening of
Topeka West in 1%961. Tr. 334 (Lamszon!; P. Exh. 219, p. 225.
Topeka West opened 211 white and has remained so.

In 1959, when Highland Park was annexed, it was 5% Blac?énd
Topeka High was 11% Black. P. Exh. 219, p. 229. The latter |
school had 874 of the Black students. Highland Park was
undercapacity and there were Black students on the border, but
Topeka did not u:e them to equalize the assignment pattern. P
Exh. 219, pp. 27-230.

In 1941, Topeka West opened all white. P. Exh. 219, p.
230. The site for Topeka West was the site "most distant from
any Black population in the city. " Tr. 334 (Lamson). The School
Board knew that. TV 1512 (Henson?}. The 51t1ng of Topeka West is
a classic 2xample of an siting action, takfhg atter a finding of
de Jjure segregation. That is unconstituftional. CINSERT CITEZ.
“Topeka West was placed and opened for the use of white
student. " Tr. 344 (Lamson). After 1954, that was not acceptable
in Topeka Id. '

ncluded a portion of Topeka
5, all but & of which were

Topeka West s new boundaries 1
High"s boundaries of about 35C0O blec

S

over 93U white. P Exh. 2219, b O. Topeka High’s remaining
boundary was an invariad pgramidf. It excluded from Topeka West
the Guinton Heignts school, thenlbacoming Black. B, ExheanZdtY
pp. 231-232. Topeka High became 134 Elack. Id: With the
creation of an optional zons in 1943, Topeka High had cumulat1vﬂ7
lost 594 of its white childeen, F EAH 219, p. 233, and by 1%&6
had increased fthe number of Biack zhildren by 42% Id. The
number of whi%te children 2szignsd fto Topska West went up by 77%
since 1ts opening P Exh. 219, p. 224

From 19564% the School Board annexed white areas %o
Topeka West an toundaries among %the three schools to
keap Topaka We [ but Lo shifft increasing numbers of Black
students from ;e? igh tn Highland Fark. F. Exh. 219, pp.234-
238. T“Lu also Buill ' classrooms, B0% nf which were built at
Topaia West | rI R fney also installed portable
classtooms, 977 “ere placed at Topeka West. Id. The
result was ftha Topeka Wet remained virtually all white
while Highland becoming Blacker. 2 ERR, “‘G, p. =238,
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Finally, in 1920, %he junior high-middl zchool
reorganization moved student: to the High Schools P. Exh. 219
p. 23%. This was done in a way +o perpetuate Topeka West as

white and Highland Park got even blacker. F. Exh. 219, p. 239

In short: Topeia West was opened all whitz and has largely
remained so. This has occurred as a result of specific,
deliberate acts and inaction by the Topaka School Board

2. French dﬁ Uleong Dencsee

a. By Student Assignment: French is &% minority in

1985-1986 and racially identifiably white. P. Exh. 155G, B82. It

has always been a racially identifiable white school and has
never had more than &% minority students. FP. Exh. 1356, 8J.

b. By stat+ assignment: French is a racially
identifiable white school by staff assignment and has always been
s0. P.- BExh. -135-t. It had no minority staff until 1974, has
never had more than 4.5 and currently has 2. 4. P. Exh. 135-0.

= By perception: French is ths second most often named
middle school as white. P. ‘Exh. 21, p. 21. Of those familiar
with it, &B% pevrceive it as a white school. P. Exh. 21, p.31L.
It is perceived as the best middle school in Topeka. P. Exh. 21,
p. 43. Of those familiar with it, 83% rate it as excellent or

good. P. Exh. 21, p. 17.
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The history of white French is virtually identical fo
Landon ‘s I ) is a successor to white Capper.

In i947, in anticipation of French’s construction, Topeka
annexed an all-white area to Jardine. P. Exh. 219, p. 213.
Then, I 1970 FTEnch was apened, 511~whiﬁE7y Id. It was
underutilized at isast unill 2t a time whan adjacent whife
Capper and Jardina a3 L as ket Crans and East Topeka had
spaces available - 219, p. 2152156,

In 1975, Tope<a changed tne Capper boundary, in anticipation
of its closing, to give white studants %o French. P. Exh. 21%,
p. 21B. The, as discussed in the Landon! Secticn, in 1576, whfje
Capper was closed, and students sent fo white French and white
Landon. And, in 1%85, wh%ﬁe Landon was rclosed and the students
sant to whivte Franch B Exh. 217

In short, French is a successor school to white Capper. It
was opaned and mainftained virvrtually all uhite. I+t was so as a
result of specific, daliberate acts and inaction by the Topeka

&
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a. By student ase1gnm~nt In 19835-1984, Landon was 94
minority and recially identifiable white. P. Exh. 155G, 8J. It
was a white school svery year of its existence. P. Exh. 135G, 8J

by By st
identifiable by s
year but 2 (1FB1-1%237

#% assignment: Landon was racially
#¢ assignment in 1985-1986 and for every prior
%4 F. Exh 155=0

T By percepftion: {andon was named as a white school by
more Topekans than any other middle school. P. Exh. 21, p. 21.
For those familiar with it, 48% perceive it as a white school.
P, Exh.> 23, g 31 l.andon 1s parceived as the second best middle
school in Toepesk%a. FP. Exh. 21, p.43. 0+f those familiar with it,
78% perceive it as esxcellent or good. P. Exh. 21, p, 17.

d. By School Board Action
j7 Landon (like French discussed infra) is a successor school

) £o Nh1f§”f§5per. It is also (like McClure, McCarter, and
McEachon) a school that opened white and has remained white

In 1954, Capper had 1 Black student out of a student body of
408. P. Exh. 219, p. 184. Capper had been annexed and an
/bc . addition built to it in 1954, P. Exh. 219, p. 188. At the time
——+RiS occurred,.¥East Topeka was under capacity. P. Exh. 219, p.
189.

There continued to be growth in the Capper part of town and
Topeka continued to deal with that growth by any method other

than sending more whitas %o East Topazia. From 19460-19463, Capper
received four portable classrcooms per year. P. Exh. 21%.
p. 194. Then in 1%&3, Landon was built and opened, undercapacity

largely all white. P. Exh. 219, p. 191, 135-1%6.

Dy 1%&6, was i.3% Black and Capper was 100 white
P, Exh. 21% P. Exh. 8J. In 19&&4, Landon’s attendance
area was 2xp ith a very unu:ual procedure. * P. Exh. 219
7 =5 N A zoper optional abvisndznceg zone was cancelled
and assigned iar Te accomplish this, "the Topeka Board of
Education had craate an attendance corrvidor which was only one
mile widey ertendi down LEhs = tam’s western perimeter taking
in portions of the Capper attendance zone and an optional
attendance arsa formerly serving Capper and Jardine but not
{andon and which at its #farthest point ran nearly three miles
from the Landon J H. S " P Exh. 219, p. Z11-212. Subeztantially
pXicker Crans (20%) was clgser than Landen to this area and
Uﬁ%ﬁTbT',iIﬁd, T, But thesze ware whits children and so the
# Landon was closed in 19846—-1%927. The students were all
reassignad %o French iR 228 (Lamson)
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As noted, in 1973, Crane and Curtis were closed. At the
same time, the Landon boundaries were expanded to take in some of
Boswell’s white students. * P. Exh. 219, p. 206 The same thing
happened again in 197&4. P. Exh. 219, p. =09 Also in 1976,
Capper was closed. P. Exh. 219, pp. 219-220. It was 2% Black.

Bt Exh. o Its studenis were assigned to Landon (2% Black) and
French (3% Black}, Landon and French got whiter and required
portable classrooms at a time when ad;ac;nt Blacker Boswell (27%
Black) had extra capacity. P. Exh. 219, p. 219-220, 221-22C.

In 1985, Landon was closed. Tr. 228 (Lamson). Its children
were rTeassigned to French. 1d. This meant that French
“continues to serve the white one—third portion of the city.

Id. It reinforced the strong vertical middle school
boundaries. 1d. Prior to this closing, Landon was 2% Black,
French was 3% Black and adjacent Robinson was 21% and adjacent
Chase was 147 (33% minority). P. Exhs B.Jd. After, it can be
estimated that French is 4% Black, while Chase and Robinson
remain much Blacker. P:  Exh: 8s

In short, Landon is a successor school to white Capper. It
was opened and maintained virtually all uzhite. It was so as a
result of specific, deliberate acts and inaction by the Topeka
School Board.

11§ The Consequences of Segregation In Topeka Today

A Evidence is cls=ar that segregation harms children

"

The original p
neighborhood school ut an end to the harms of segregation. See
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# Une effect of the Crane and CQurtis cl g3 was to maxke
Boswell, and then in 1980 when Boswell is closed. Rebinson,
Blacker. P Exh. 219, p. 202-2¢8, =222-224.
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necessary “group zssociation ang nbify Tr. 1172 (Speerv)
Good, quality sducation cannot takse place in an all-black school
because it cannot provide Lthe toftal obyectives of education
including personal and social development. Tr. 1188 (Speer)
Integration doesn’ft automatically improve student performance
“put under good educational practices it does. ¥ Tr. 1181, 1193—

1195 (Speer)

Dr. Crain listed many of ths negative affects of
sagregation. During schonl, "Black ztudents who attend
segregated schools are more likely to drop out of high school. ™
Tr. 1291 (Crain)

In addition, Segraegation perpetuates itsel?® through life.

Tr. 1251 (Crain) “Black students who go to segregated schools
will choose to go to a black college. " and major in traditionally
black majors whereas Black students in desegregated schools will
go to white schools and major in non-traditional sub jects. Tr:

1251 (Crain) Black students from segregated schools attending
white colleges are “more likely to complain about racism, more
likely to say they have few friends at school, more likely to
quit school. " Tr. 1251-1252 (Crain) “Black students from
segregated schools are more likely to choose a career for
themselves of going into jobs that are - that have traditionally

been open to blacks. " Tr. 1253 (Crain) Black students from
segregated schools have more unrealistic aspirations. Tr. 1254
(Crain)}

Segregated schools also affect future employment. Black

students from segregated schools are less likely to be able to
get white jobs because they lack a network of job contacts and
because employers do not trust their ability to deal with

whites. T 05%-125%4 (Crain) Black students from segregated
schools are less able %to get along with white supervisors and
other whites. Tr. 12%6-1257, 1259 (Crain) Black students from
segregated schools change jobs more often. Tr. 1257-1258 (Crain)

Segrogated schools affect students in olther ways. Black
students from segregated schools have a higher rate of
delinquency, more tespage pregnancy, and ars less likely to have
a bank account. Tr. 1258-125% (Crain’} Black students from
segregated schools are unhappier. Tr. 1259 (Crain} "Black
graduates of segregated schoels will avoid living in integratad
areas, " which affects net wealth, Tr. 1261-1342 (Crain} LElacks
and whites are more likely to be prejudiced if thay attended
segregated schools Tr. 1262 (Crain)

Segragated schools in Topeka harm Topeka’s Blacks.
Attending disproportionately Black schools gave Linda Brouwn
Smith’s children a fesling. of inferiority and made it harder for
tham %o velate $o whifte challdren. Tr. 1057 (Smith} The
segregated white school 1is harming Ms. Howard’s Black son. Tr.

1127-112% (Howard}

=) i



, harm of segregated
schools i i i o Topeis. Ty 1264 «Crainy "I think that
the fact that the =ast side schools are seen as black schools 1in
Topeka means that almost all of these harms that I‘ve talked

L S 1Y

"
Y1 -

applica

i

about apply. " Tr. 1243, 1267 (Crain)

No witness called by the defendants attempted to demonstrate
that these harms did not occur. Dr. Walberg, the witness called
to rebut Drs. Speer and Crain, did not =ven refer to most of
these harms. 4t most, ne argued that the research on these
questions were inconclusive. Tr. 2073 (Walberg?

B. Harm to Childrens’ Test Scores

"Segregated schools seem to depress the performance of Black

students on standard achievement tests. Tr. 1231 (Crain)
Approximately 1/2 of all studies show that desegregation helps
black students’ achievement. The other studies show no effect
Tr. 1232 (Crain) The best studies show the negative effect of-
segregation on achievement. Tr. 1233 (Crain) Desegregation
benefits come most strongly from elementary school

desegregation. Tr. 1233 (Crain) Students in schools 10-35 or
40% Black score 3 tenths of a standard deviation higher on
standardized tests than students in segregated schools. Tr. 1234
(Crain) Standardized tests “understate the effects of
segregation by only measuring minimum, coTre curricula. " Tr. 1239

(Crain) Segregated schools hurt students bacause such schools
have poor reputations, louwer expectations, lower aspirations, and
poorer discipline. Tr. 1234-1237 (Crain) The harms of
segregation are not correctable by compensatory education. Tav.
1238 (Crain) Desegregation doesn’t hurt white achievement. Ie.,
1240 (Crain)

The School Enard has %nown that the harmful effects of

segregation occurred in Topeka. As of 1974, test scores in Black
schools were about 1/3 that in white schools. P. Exh. 84, 9H.
Studants in Black schonls score lower ifhan students in whifte
schools. P Exh. 27 School officials admitted that there 1is a
difference between test scores of black schools and those of
white schonls. Tr. 14654 (Wehmeier) However, Topska has never
looked at %test scores by race Te. 1&£40 (Livingston)

The harms of segregated schools affect Topeka's ftest
SCOTAS. Tr. 1265 (Crain} In Topska, “"schools with large
minority populations have a much higher failure rate" on the
1985, &th grade, Reading, State Minimum Competancy Test The
difference is almost a “full standard deviation” which is "too
large” to be explained by lowem Black scores. It can only be
sxplained hy segregation. P. Exh. 184, Tr. 1243-1245 (Crain)}
The same conclusians can bé drswn from 198%, 4fth Grade Math
SCOTEeSs. The differences are not as strong but they are still

4

Tr. 1246 (Crainy “Csltudents in Type I
arning at a slower rate than students in

d 2 [white] schools, which would often be

schools [B

strong. P. Exh. 1885
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Type 2 [intsgratedl
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Dr. Poggio attempted fo show that no harm flowed from the

racial composition of schools in Topexa. However, his unadjusted
results confirm the conclusion that harm does occuT. Tr. 19219-
1923 (Pogginl; D Exh. 1108 Before "adjustment", Dr. Poggio’s

results show that Black students score lower fhan white students
and students in Black schools lower than students in white

schools. Blacks scored lower 40 of 40 times, and students in
black schools scored lower 35 of 40 times and never scored
higher. These rTesults are statistically significant. Tr. 1220~

1922 (Poggio)}

Dr. Poggio did "adjust" scores. His “"adjustment" seeks to
hold constant a child‘s IQG at the time of the ftest. Tr. 2788~
2799 (Crain?. However, it is not possible to measure IG and this
method of “adjustment" is no longer used. Tr. 2791 (Crain).
Moreover, Dr. Poggio noted that Blacks score lower on IG tests.
His “ad justment" simply consists of giving Elacks extra points
until their scores equal that of whites. To borrow his analogy:
he put Blacks on the 40 yard line so they could finish the dash
with whites. Tr. 1842 (Poggio). To make this "adjustment" first
and then to compare groups simply makes no sense. Tr. 2779-2824
(Crain).

The key dispute over Dr. Poggio’s adjustment concerned his
use of the CAT %test, as the means of “adjusting"” scores. Pyl
Crain cogently explained why using a test administered close in
time was incorrect. Tr. 2823-2804 (Crain). What iz needed is a
pre—test, post—test adjustment. Id. Proper analysis of Dr.
Poggio’s data show that students in Black schools score lower
over time than students in white or non—identifiable schools. S
of 8 analyses support this conclusion. This conclusion exists in
reading and math and when done by mean sSCoT=2% OT percent
passing. Tr. 2805-281&, 2820-2824 (Crain); P. Exh. 52, Crain
charts. "[lY]ith a proper analysis of Dr. Poggio’s data, the
evidence thers i3 gquite the contrary of what his report argued
the evidene is that the schools of Building
providing infsrior sducation to black
24 (Craind
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In rebuttal, Drs. Poggio and Walberg apparently conceded the
accuracy of this method of analysis. Howevar, they argued that
the CAT test was not administered close in time to the
achievement test and thus was a valid pre—test. Tr. 2724-2792&

{(Crain). This was obviously a st minukts effort to rvehabilitate

a flawsd analysis. e, Paggio oragged proudly
that the CAT test was administered as close as possible to the
achisviment st, implying that it was not a pratest. D. Exh.
1109, .p- 12 Unénrtunately, Dr. Poggio’s own rveporit condemns his
attempt at rehabilitation.
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Finally, even if Dr. Poggio’s Tesults are accepted, Elacks
5%till score louwer. After "adjustment™, Blacks scored lower 2& of
4C times and children in Black schools lower 13 times, the middle
18 times and highest once. White schools were highest 26 times:
middle 7 times, lowest 7 times. Tr. 19546-1959 (Poggio) Even
accpeting Dr. Poggio’s conclusions: the most that can be said is
that Topeka has separate but equal schools. As the Supreme Court

has held, that is legally unacceptable.
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lack Schools are Perceived as Poor and White Schools as
Good.

i

Questions about which schools are the best, the poorest,
which have the best teachers, buildings, facilities, which high
schools offer the best preparation for college, and which schools
people would most highly rTecommend fo friends planning to move to
Topeka elicited replies in a survey of Topekans that closely
paralleled answers about which schools are minority or Black and
which are white. P. Exh. 21, p. 2, 39-42 “We found very close
parallel batween all the answers about the quality of the school
and the answers about minority enrollment. Parallel was that
people who thought of certain schools as mostly white also tended
—— those were also the schools often most named as the best
schools; and schools regarded as Black or minority are very
consistently named as the least desireable, poorest schools.
Tr. 841 (Williams? There is a statistically significant
rorrelation between people who perceive schools as Minority or
black and those who perceive them as poor. Tr. 875 (Williams)

Looking specifically at the High Schools, Topeka West High
School is the school named most often as white; it is also most
often named as the best high school (best teachers, best
facilities). This result is statistically significant. P. Ezxh
21, pp. 2-3, 41; Tr. B47-848, 899 (Williams) Highland Park High
is never said to be a white school and consistently ranked third
behind Topeka West and Topeka High. The 1982 per cent minority
enrollment was Topeka West: 7% Topeka High: 32% Highland
Park: 40%. P. Exh. 21, p. 3, 36, 38, 41; Tr. B43, 847-848
(Williams). 22% of the respondents named Highland Park as the
high school having the poorest facilities; i8% named Topeka Highi
1% named Topeka West. More %than half had no opinion. P Exh.
21, p. 42; Tr. B51 (Williams) Ratings of the quality of middle
and elementary schools paralleled answers about which schools are
minority or Black and which are white. P. Exh. 21, p. 3, 33; Tr.
843-844 (Williams) Respondents are more likely to express no
opinions when asked about middle schools than when asked about
high schools, bu%t v=plies about middle schools appear to be
related to minority enrollment. P Exh. 21, p. 43; Tr. 832
(Williams) Schools mated most faverably are French and Landon
Middle Schools. in 1983 mi ity enrollment at 2sch school was
&. P. Exh. 21, CS Survey,
Chase and Eisenhower Middle
bottom of the middle schools

3, 4, 33 Tr. B848-849 (Williams)
chools are wsually rated aft the
In 1922, Chase had 334 minority
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enrollment and Eisenbower 427 P Exh. 21, p. 3. A, 33, 37, 43
Chase (33% minority entrollment) and Robinson {2%% minority
entrollment) are named a little more often than Jardine (14%
minority enrollment) or Landon (6% minority enrollment) for
having modern facilities. P. Exh. 21, p. 43 7% of the
respondents name Eisenhower (42% minority enrollment!} as having
the poorest facilities. P. Exh. 21, CS Survey, p. 43

14% of the respondents mention elementary schools with very
low minority enroliments as better than others (e.g.. Bishop.
Crestview, Gage, McCarter, McClure, McEachron. Potwin and
Whitson). P. Exh. 21, p. 37; Tr. £45 (Williams). Most
respondents favorably refer %o elementary schools that had 1983
minority enrollments below the district-wide average of 26%. P.
Exh. 21, p. 44, 45, 46é. Only 1% of the respondents mention
elementary schools with large minority entonllments as better than
others (e.g., Belvoir, Highland Park North, Hudson, Lafayette.
Quinton Heights). P. Exh. 21, p. 37; Tr. B45 (Williams)

"The schools that were rated excellent or good by more than
70%, all of them were wall under 10% in enrollment . . . schools
that were rated as excellent or good by &2% ranging down %o 334
had minority enrollments ranging from 40% up to &2%. Tr. 856
(Williams) With several exceptions, the schools regarded as
having the poorest facilities tend to be those with large
enrollments of minority students. P. Exh. 21, p. 46 Most of the
schools with only a small minority enrollment (e.g.. Potwin,
McClure, McCarter, Whitson) are seldom or never mentioned as
having poor facilities. P. Exh. 21, p. 4& "All of the schools
named [as poorl by 1% or more were above the median of 2&%
minority enrollment. " Tr. 847 (Williams)

Iv. None of Defendants’ Defeansss Have Merit

Plaintiffs have already commented on defendants’ positions
that Brown I was wrongly decided or is irrelevant fo tnday. See
Introduction. Only four additional arguments deserve mention.

A, Defendants Never Met Their Affirmative Duty to Eliminate
Segregation Root and Branch

Prior to 1974, defendants undertook the 4 stap desegregation
plan. 411 other Actions, they assart, were not intended to and
did no%t have the effect of desegregation.

i. The 4-Step Plan

From 1953-1955 defendants implemented a 4-step
Desegregation Plan. Tr. 3547 (Foster). That Plan consist
simply of drawing boundariss avound previously city-wide all
Black schools. Tr. 119 (Lamson). The plaintiffs presented
unrebutted testimony that the boundaries were drauwn to ensure
that the Black schools Temained all-Black and that few Blacks
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22, 123-124 (Lamson:
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attended whtia schon
P. Exh. 139

The most extreme example was the boundary drawn around
Buchanan which encompassed all of the blocks within the Loman
Hill district that were over 25% Black and excluded all the
blocks that were less than 254 Black. Tr. 119-120 (Lamson}.
There was nothing abouf the capacities of Buchanan or its
surrounding schools fthat required the boundaries be drawn in this

way. Tr. 120-121 (Lamson}, A simple visual =2xamination of the
1955 Buchanan boundary makes clear the intent of the Board to
continue segregation. P. Exh. 21i84, 217E.

From 1953-1954, the thres all-Black schools that remained
open, remained all-Black. P. Exh. 155B, 8J; Tr. 120, 124
(Lamson). 80% of all Black students remained in all-Black
schools. P. Exh. 155A, 8J; Many schools remained all white. P.
Exh. 219, 8J. There was no faculty desegregation. Tr. &30
(Foster)i P. Exh. 303-304, 30&-312, 315. Indeed, Topeka
initially intended to fire all of the Black teachers. P.  Exh.
221; Tr. 1179-1180 (Speer).

The Four-Step Plan was "“for the most part what might be

considered the epitome of a dual school system. " Tr. 124-125
(Lamson). All Black schools existed a few short blocks from
disproportionately white schools. Id. "Upon organizational

integration of the Black schools into the white schools at the
elementary level, the attendance boundary lines are drawn so as
to maintain the Black schools as Black schools. " Tr. 125
(Lamson}

2. 1995-1976

From 1$55-197&4, defendants assert they took no
actions designed to desegregate the schools. Tr. 2418 (Payne}.
From 1956-19&4, the defendants own indices of segregation did not
change. Tr. 2584 (Armor); D. Exh. 111%9. Defendants’ principal
witness admnitted there were disproportionately Black schools at

least as of 1263 Tr. 23463 (Clark}. Although some defense
witnesses denied intentionally segregative acts, Tr. 2455
(Douglas), Tr. 2470 (Ward}, Tr. 24%1 (Strafttonii Tr. =373
(Edwards), none of them identified a single act taken prior to

1974 that either was intended to or had the effect of

sk 4\?...



desegregation. #
3, Dr. Henson's desegregation acts

Defendants’ only witness alleging specific desegregative by
the Board was Dr. Henson. #% He was called to the stand twice to
list every desegregative act ftaken by the Board. He identified
only the following: ###

{al Deceqgqregative ackts, student assignment, elementary
schools: Dr. Henson listed only 2 elementary schools whose
closing had a desegregative effect: the closing of Parkdale in
1978 and the closing of Rice in 1981. Tr. 1530, 2720, 18535, 2721
(Henson}. Since 1955, the Topeka Board has closed at least 14
elementary schools (Buchanan - 1939, Central Park - 1980, Clay -
1975, Dawson - 1%&&, Grant - 1977, Lincoln - 1942, McKinley -
1955, Monroe - 1975, Parkdale - 1978, Pierce - 1959 Polk — 1979
Sheldon — 1977, Wan Buren - 1964, Washington - 129462). P. Ezxh.
219. It has opened at least 13 elementary schools (Bishop -
1965, Crestview — 1954, Hudson —-19463, Lafayette - 1957:; Linn =
19464, McCarter - 1957, McClure - 1962, McEachron - 1959, new Polk
- 1962, new Central Park — 19467, new Quincy - 1962, Sheldon -
1957, Stowut -~ 1953). P. Exh. 219 It has annexed at least 11
elementary schools (Avondale East, Avondale SW, Avondale West,
Belvoir, Dawson, Highland Park Central, Highland Park North,
Highland Park South, Lyman, Pierce, Rice). P. Exh. 219. It made

hundreds if not thousands of boundary changes. P. Exh. 219. It
utilized school additions, portable classrooms, and optional
attendance areas. P, Exh. 21%. With all of these action. Dr.

# Defendants did elicit some general testimony that between 1254
and the present there must have been some intentionally
desegregative acts by the school board. Tr. 25846-23%0 (Armor)i
Tr. 2338 (Clark}. They failed to identify those acts. Moreover,
the conclusions were challenged by Dr. Clark himself who
tostified that most of tha change in the District was due to
demographic change. D. Esk. 1114 Sea also Tr. 304 (Lamsonli

Tr. 790 (Foster) ("I don‘t see any evidence that the way in which
those things came about was primarily an affort by the Board to
desegregate. ")

#% Dr. Clark also gavs some testimony concaTning

dasegregation. His testimony is discussed infra.

##% Dpr. Henson alsoc identifisd the Short and Long Range
Facilities Plans as desegregative. Tr. 1441 (Hensoni. He
emphasized that desegr=gation was only one of many purposes of
thesa plans. Tr. 1439 (Hensan). Indeed, the Plans were
facilities plans, no%t desegregation plans. Tr. 789 (Foster). 1£
they had been desegregation plans, they would not have led to
today ‘s segregation Tr., 789-790 {(Fostari Even HEW felt the
plans wers not sufficient. D Exh. 1131, Tr. 13518 (Henson!. The
only arguably desegregative facility or staff actions in the
plans are th2 school rlosings discussed above. Dr. Henson also
refers to Board slection procedures. Tr., 2717-2718 (Henson?

..50_
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Henson - even after being given twe ftrizs —— could only identify
+two that he believed were desegregative.
Parkdale was closed in 1978. The students were sent to

Lafayette and Highland Park North. P. Exh. 219, p. 174-175
Students were not sent to adjacent Sumner or Polk which had
space. P. Exh. 21%, p. 175. The racial composition of those
schools and the adjacent schools was as follows:

1277 1978
Parkdale a41% Black e
LLafayette 48% Black 52% Black
Highland Park MNorth 40% Black 49% Black
Sumner 7% Black
Polk 35% Black
system—wide 17%4 Black

P. Exh. 219, p. 175. The Parkdale closing eliminated a &61% Black
school, but the students were reassigned to already
disproportionately Black schools making them blacker. They were
not assigned to adjacent white schools. The effect was "to
increase their disproportionate status. " Tr. 289 (Lamson). As
Mr. Lamson testified several times, "“you can’t have desegregated
schools at the cost of segregated schools. " Tr. 287 (Lamson)

When Rice was closed in 1981, it was a racially non-
identifiable school. P. Exh. 185D, Students were reassigned to
Belvoir, Lafayette and State Street. Tr. 1335 (Henson). The
District could have used the Rice closing to improve the racial
composition of Sumner and Highland Park North and further improve
Lafayette and State Street, but “that was not what we did. " Tr.
1535 - 1536 (Henson?!.

(b Desagragative ackts, student assignment, secondary

schools: Dr. Henson argued that two middle school consolidations
were desegregative: Curtis/Holliday/East Topeka and
Crain/Boswell/Roosevall. Tr 1461, 27Z2 (Hensanl. The story of

the junior high school closings of Curtis in 1979 and Crane in
1975 plus the reorganization in 1980 that resulted in the closing
of Holliday, East Topeka, Boswell and Roosevelt, is a complicated
one discussed above and in F. Exh. 219, pp. 203-310, 22-24. The
result of those changes was summarized at P. Exh. 219, p. 224

West Topeka 4 B East Topeka 4 B
Landon 2. 5% Eisenhower 39. B%4
French 3. 1% Robinson 23. 1%
Jardine 2. 7% Chase 20. &%

a

Sustem = 18. 44

As Mr. Lamson notsd, the affact was to create a sysiem of middle
schools defined by vertical (North-Southi boundaries. Tr. 327
(Lamson}. This offect was heightened by the closing of Landon
last yeamr. Tr. 323 {(Lamsan). The effect of vertical boundaries



iz that 3 of the & or HCOW/middle schoois & racially
identifiabls. P. Exh. 133F This compares with & of § or &7
junior highs prior %0 reorTganization fThat ware Tacially
identifiable. F. Exh. 133F, Although a slight improvement, the
middle schools were certainly not desegqregated.

Dr. Henson also cites one high school boundary change as
desegregative, but concedas it was done to deal with
pvercrowding, not to desegregate. Tr. 1434 (Henson). In

addition, %his boundary change was atypical The usual method
used by Topeka *to respond %o overcrowding at Topeka West was to
place portable classrooms there to accomodate white students

Tr. 1520 - 1522 (Henson); Tr. 335 (Lamson)li P. Exh. 21%9.

(¢} Deseagreqative acts, faculty assignment: Dr. Henson
touted the 1920 faculty reorganization, asserting that one of the
effects was to desegregate the faculty.  Tr. 1445 (Henson).
Unfortunately, Dr. Henson’s recollection of the effects of the
1980 faculty reassignment is contradicted by Dr. Ybarra, Director
of Personnel who testified in his deposition that race never
affected teacher transfers in 19B0. D. Exh. 106%. It is also
contradicted by the facts. P. Exh. 133N The number of schools
racially identifiable by staff assignment went from 8 of 9 in
1979 - 1980 to 5 of & in 1980. P. Exh. 133-0.

4. Dr. Clark

Dr. Clark, who was the witness intended to rebut
Mr. Lamson‘s analysis, utilized a methodology that was so flawed
that it caused obvious error. Moreover:, even his analysis shows
that the Topeka schools are today more segregated than they would
have been if there had been no school board action.

There were four flaws in De. Clark’s methodology. First, he
looked at no actions prior to 1563, assuming that because the
four—step plan was then completed, the system was desegregated.

Tr. 2306 (Clari. &5 shown, supra, this assumption was
iNcorTect. Second, he looked at residential data not school
data. Tr. 2312 (Clark?. There is no rTeason to use residential
data when school data exists. Tr. 355 (Lamson). The problem is
that [Dr. Clark assumed that school decisions don’t affect
housing decisions. This assumption is false. Tr. 2B86-2893
(Tasuber)] rTesidential data does not correspond to school data.
See, e.g. Tr. 2378, 2382, 2383, =386 {Claviil: Moreover, in
attempting to hold school boundaries constant and then look at
housing patterns. Third, Dr. Clark looked only at 11 schools
D. Exh. 1114. Thiz method excludad most of Topaka’'s students.
Tr. 25894 (Tasuber). Finally, Dr. Clar¥% only looked at a few

widely separated ysars. . Exh. 1114,

25 sl g Fou
(SRR < 3 T =

]

T ST e Thm
P

The combination 2+ bhese lafter ftwo alzments oF
methodology led to obvious and simple errors. He concluded that
the closing of Monroe caused an increase in the minority
percentage of Quinton Heights. Tr. 2289 (Clark’: D. Exh. 1114.
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As was demonstrated a2t TTial that conclusion is simply false.
Tr. 23%3-23%93 (Clark:. The increase in Black psrcentages in
Guinton Heights was du2 to the closing of Folk. Id. Because Dr.

Clark compared 1974 and 1979 -— ignoring years in between —— and
because he looked at Monroes and Quinton Heights but not at Polk:
Dr. Clark misunderstood what happened in Topeka. That error was
inevitable given his methodology.

Finally, even assuming Dr. Clark’s methodology was correct,
he concedes that most of the schools he loocked at were blacker —-—
more racially identifiable —— as a result of School Board action
than they would have been if there had been no action. Tr. 2368,
2373-237% (Clark}. In short, even Dr. Clark believes this school
district has engaged in segregative acts

H. Housing

Defendants placed substantial emphasis on the effect of
federal subsidized housing. Their key map showed the location of
some of those projects. D. Exh. 1009, Tr. 2089-2098
(Abramson). However: substantial testimony was presented by both
parties that the School Board was closely involved in the
decisions to site those projects in those places. Te. 2705-2716
(Henson); D. Exh. 1152, 1152A, 1152B; Tr. 530-331 (Lamson).

In addition, defendants admitted that school siting and
boundary changes caused some housing segregation. In 1955, the
Board told the Supreme Court, in this case, that "After the
schools were built the Negro people who could do so tended to
move nearer to the Negro schools where the children were required
to attend." P. Exh. 223, Tr. 162-144 (Lamson), Tr. 2423
(Payne). Plaintiffs’ experts concurred. Tr. 163-1464 (Lamsonl;
Tr. 1263-12464 (Crain), Tr. 2888 (Tasuber!.

More importantly., the Supreme Court and other courts have
often agreed and so held. In Keyes v. School District No. 1 413
U5 1189 (1973) +ha Supreme Court concluded that a school
board ‘s actions in construction and assignmsnt “may have a
profound reciprocal effect on the racial composition of
residential neighborhoods®. In Swann v. Charlotte - Mecklenberg
Bd. of Ed 402 U.S. 1., 20-21 (1971} the Suprame Court 2xplainad

specifically that "I[Flzople gravitate fouwards school facilities,
just as schools are located in response to the neads of

people. ® The Court in Swapn expressac concarn OVar the danger
that the segre2gated racial pathterns "when combined with
‘neighborhood zoning’ further lock the school system into the
mald of separation of the races. " See also Penick v. Columbus
Bd. of Ed. 583 F. 24 787 (1978) aff‘d Col. DBd. of Ed 443 U. 8. 449
(1979 3. As the Fifth Circuit stated in Davis v. Eash Baton Rouge
Parish Schogl Bd. 721 F. &4 1425, (1983) "raliance on
housing patterns as Justiricaftion . . . is not oniy factually but
legally unsound. " In Tesponse to the school board’s contention

that it bore no reszponsibility, the court dafined the Board ‘s

P y .
duty as including "the responsibilityu to adjust for demographics
patterns and changes. "
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Ferhaps most significantly, defend
as to ithe racial composifticn of the sulbs
projects. Even if defendants were not inveolved in those projects
-— and they were —-— and even its school decisions didn’t affect
housing —- and they did —- defendants certainly can’t argue that
housing projects, whose racial composition 1is unknown. atfected
school racial composition.

C. Mr. Hickman

Detfendants’ expert Harrison Hickman argued that plaintiff’s
survey, P. Exh. 21, owught not to be considered because it was
methodologically flawed. The most striking fact is that
defendants did not ask Mr. Hickman or anyone else fo do a survey
of their own. Tr. 22232 (Hickman). Why? Because they knew it
would confirm Mr. Williams’ results. Tr. 2731 (Henson).

In addition, in evaluating his criticisms, it is worth
noting that, Mr. Hickman has been a pollster only & years and
half of his experience has been in the last 2 years. Tr. 2232
(Hickman). He has no experience doing surveys like that done for
plaintiffs. Tr. 2233 (Hickman) Mr. Williams has been a pollster
for almost 30 years. Tr. 824 (Williams). He and Central Surveys
have done similar suTveys. Tr. B885-B86 (Williams).

Mr. Hickman made five major criticisms of the survey.
First, he argued that Central Surveys should have used the
boundaries of USD S01 rather than Area A See e.g. Tr. 2179
(Hickman). He failed %o explain why this made a difference and
could not disagree with Mr. Williams who said the use of Area A
did not affect the results of the survey. Tr. 864 (Williams)

Second, Mr. Hickman objected to the screening questions.
Tr. 2164-2171 (Hickmani. Mr. Williams conceded that the
screening questions were not perfect, Tr. 843 (Williams}, but
testified, without real challenge by Mr. Hickman, that the
questions did not affect the results “very much®. Tr. Bé&3
(Williams).

Third, Mr. Hictman argued that the Survey should have not

baen done by phnones or by numbers drawn from tha phons book. Tr.
2173-2174 (Hickman). He conceded, howsver, that there uwere
significant benefits %o phone surveys. Tr. 2235-2234

(Hickman). He further conceded that the leading avthorifies
preferred use of pheone survays, Tr. 2239-2242 (Hickman) and that
the results would be the same if done in person. Tr. 2241
(Hickman). He also conceded significant advantages to use of the
phone beoox. Tr. 2244-2247 (Hickman).

Fourth, fr. Hickman described the vesponse rate as 354 and
very low. Tr. 2183-2187 {(Hickmani. In fact, the response rate
was around &0-&63%. Tr. B&5-8&4 (Williams!i. By one method of
calculation, it was over 70% Tr. 2252-225% (Hickmanli Tr. B865-
B&4& (Williams:. By these measures, even Mr. Hickman concedes the
rasponse Tate was adequata. Tr., 22460 (Hickman).



Finally, Mr. Hickman srgued that pnlls are best done when
their drafter and interviewer know neither tha clients or the
desired results. Tr. 2200, 2273 (Hickman). Mr. Hickman asked
this Court to believe that as a pollster for political candidates
who are running for office, he has no idea what resulft his
clients want. Tr. 2273-2275 (Hickman). Mr. Hickman did not know
whether his candidates wanted to be ahead in the polls or
behind. This position -—- as ridiculous as Mr. Hickman’s attempt
to read one of Central Survey’s questions with a biased
intonation, Tr. 2264 (Hicxman) —— suggests that Mr. Hickman was
parhaps the one witness at trial guilty of the accusation he
hurled at Central Surveys. Mp. Hickman was hired to criticize
the plaintiffs’ survey and he would do so beyond Teason orT logic,
and even at the esxpense of his own cradibility. His critiques
simply have no merit.

D. Miscellaneous Irrelevancies

Defendants have raised a flurry of factors that they have
implied were relevant fo this case. Most of those factors were
raised but no proof was presented.

For example, defendants suggested that natural boundaries
limited school boundaries. See g.g. Tr. 445, 483, 491
(Sebelius)# 13346-1537 (Henson). They presented no testimony that
such boundaries affected any school boundaries and admitted that
natural boundaries were never consistently honored by the Board
in drawing school boundaries. Tr. 1537 (Henson}), Tr. 428
(Lamson).

The defendants suggested that Mr. Lamson should have
considered grade levels, Tr. 449 (Sebelius), special education
classes, gifted classes, psychologists, Chapter 1 assignments,
national trends, birth Tates, ages, regional migration, regional
population, fertility, migration, birth and death rates and
employment rates and progjections. Tr. S08-513 (Sebelius), Tr.
HF0-4F1 (Mcatesz). Defandants presentad no 2vidance on any o f
these factors nor any evidence that they wers relevant to
Mr. Lamson’s analysis. Indesad, as Mr. Lamson noted, many of the
factors apply to all schools. Tr. 51¢ (LLamson?. The only data
on school capacity was presented by Mr. Lamson based on ush 501
interrogatory answers. Tr. S29-530 (Lamsoni.

Defendants argued that Mr. Lamson needed block data by race
and density data. Tr. 443, 4&6%F, 485 (Sebeliusi. They presented
no such evidence and their experts did not use it. Tr. 227%-2338
(Clark)i Tr. 2535-2605 (Armor).

reflect questions rail: to which the
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Defendants argued that Dr. Foster failed to consider teacher
rights in advacating desegregation of staff, Tr. 786 (McAtes ),
teacher salaries in commenting on hiring, Tr. 75% (McAtee), or
area of certification of teachers on transfers. Tr. 766 (McAtee?
Tr. 803 (Biles). They presented no evidence that any of these
areas would preclude desegregation of faculty. Indeed, D. Exh.
1041C makes clear that teacher rights would not preclude
desegregation.

Finally, the defendants devoted a great deal of court time
describing the Adventure Center. While it appears to be an
innovative educational tool it is totally irrelevant to this
case. A similar project, Enrichment Center, was designed as a
result of the Keyes litigation as part of a remedial plan. Like
the Adventure Center children were to bz bused to the center for
a few weeks each semester. The coutrt held that the center could
“"not pretend to be a desegregation plan . . . It impressed us, on
the contrary as a plan which is more designed to avoid adoption
of a desegregation plan." HKeyes v. Sch. Dist. No. 1, 380 F.Supp.
673 (1974). The Tenth Circuit held that "although we do not
affirm the judgment of the trial court in it entirety we do
recognize . . . %the complete necessity of the court’s rejection
of the various plans. "

It was unclear at the trial whether the defendants offered
the Adventure Center as an integration plan. I# it was to be
considered a remedial effort at integreation, the Board must be
reminded as the S5%h Circuit pointed out in U. 8. v. Texas Ed.
Agency 564 F.2d (1977) "part time desegregaftion for some was

constitutionally insufficient . . . the partial desegregation of
a single grade has no basis in logic or in equity . . . " Busing
fifth graders to a center for three weeks cannot be considered
desegregation or integration. In the context of the Board’s

affirmative duty the Adventure Center, while a wonderful project,
appears to be an effort to avoid integration.

I1#, on the other hand, the defendants presentsd information
on the Adventure center to establish the gquality of the schools
the presentation belongs in the separate but equal defense
category and is %otally unacceptable.

V. The State Defendants &rs [ iable

The State Board of Education ("SEE"!) should be held liable
for the failure to Ffulfill the Supreme Court mandate fo
desegregate the schools in Topeka. Primary responsibility for
education in Kansas rests with the defendants SBE. HKansas Const.
art. 4, &2 More importantly, the EEBE wss a3 de ant in the
original cae and therefore has been under a
aftirmative duty to desegregata. “Each ins f a failure fo
ful®ill this affirmastive duty continuss the visiadion of the
Fouteeanth Amendmant. Columbus Eoard of Education v. Perick 443
U. 5. 449, 459, (1979).
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Defendant SBEE argus=s that 1t is th2 lscal board that really
controls the school districis, The situation is analogous to a
parent child relationship. While & sixteen year old child may in
many respects “control"” his or her own life, surely a parent
would seek to exarcise existing authority if the child chose to
break the law. The fact that the SBE typically does not exercise
it existing control over local districts does not excuse the SBE
from its ultimate responsibility for overseeing the lawful

administration of sducation in Kansas.

The SBE‘s control over local districts is extensive. The
SBE has been deemed responsible for the "general supervision® of
the public schools. Kansas Const.. aArt & § 2. The SBE would
not accredit schools unless they wers in "substantial compliance
with all other legal requirements.” FP. Exh. 163, The
supervisory powers include drafting regulations respecting the
administration of public education which have the effect of
law. State =x rel. Miller Bd. of Ed. 212 Kan. 482 (1973); KSaA
72-7514. State officials have authority to scrutinize records.
books and papers. Thst power would be exercised if the school
district was in "“flat violation of the law" P. Exh. 45, Both
state and local officials have asserted that the SBE has more
authority in the area of education than it uses. In particular
the state superintendent makes final decisionsd on many issues
respecting school district organization and boundary changes. P
Exh. 159. The SBE approves consolidations and annexations. P
Exh. 188C. In Brown I the defendants argued that "education falls
within the state’s police power and therafore the state 1is
utlimately responsible. P. Exh. 254. The Board has described
the regulatory role of the Dept. of Education as including
"ansuring that minimum educational opportunities be provided

regardless of race . . . " P. Exh. 248B. The SBE has approved
proposals for funds wi%th statements of knowledge as to its duty
to assist in desegregation efforts. Ff. Exh. 157, 178. “"Respect

for laws and instructions® has been translated into a statewide
goal. P. Exh. 26&4. The Department of Education’s duties have
been described as including reviswing of matfers relating fto
school law and “determining that basic administrative duties have
been performed by local institutions in compliance with state and
federal law.* P. Exh. Zé4, The lncal schoeol boards have been
characterized as o¥

ot

agents the State in operating local
schools. P. Exh. 148 “ansas law Tequires the SEE to
"sdminister the laws" of the state relevant to public education
and all other matters rslating fto the general supervision of the
public schools. Kea 72-7513 (19800, The state surveys existing
facilities and determine the needs of a district which include
praoviding research and technical assistanca. This authority
could be used to assist in desegregation F. Exh. 244-27%9.

The SBE has =z oritye ower the local districts to ensure

that the schools are operated within the law. The SEE cannot

avoid its responsibility for the ynfulfilled constitutional duty
to desegregate by claiming that it traditionally does not
exercise its available authorify



Syrely being primarily responsibie for the sducation 1in
Kansas (Kansas Cobtnst. Art. e & 21 rvequliTes an agendy to ensure

that the administration of education does not violate
constitutional principles. The BSE cannot avoid responsibility
for the violations by arguing that claiming responsibility would
have requited the Board to exercise authority which was seldom
asserted.

The SBE was awarTe that vestiges of segregation existed in
Topeka and took no action. P. Exn. 1ia, &, 288, 1857, 227, 231,

In addition to its derivative violation is a supervisor of
USD 501, the SBE is liablz for actions that perpetuated
segregation. Although SBE received approval for federal funds to
assist USD 501 on racial isolation and desegregation, it took no
action. P. Exh. 232. MNo school desegregation cases or laws were
circulated by the state board to local school districts. P. - Exh.
7 In fact, no “research" or technical assistance on
desegregation has ever been provided. P Exhy Not until ten
years after the first proposal did the Department of Education
develop a Title IV technical assistance proposal. P. Exh. 244.
Concurrent with the increased activity in the litigation of Brouwn
III, the defendants stated that a technical assistance project is
in its first year of existence. P. Exh. 7. The state generally
"sssumed" that local districts were in compliance by merely
accepting on a routine basis applicable forms without further
investigation. P. Exh. 46&.

Even after HEW suggested by letter than USD 301 was in
violation of anti-discrimination laws the state never conducted

an inquiry. The 1981 proposal for technical assistance referred
to this matter, but the SEE rejected the application for Title IV
funds that were supposed to address this praoblem. No advisory

committee has ever been set up to Teport or give recommendations
on pupil assignment optional zones, transfers, boundary changes:

sitings, and closings although it had the authority to do so0. a
Exh. 853: 94.

The Suprame Court made it clear in Columbus Eoard of
Education v. Perick, 443 U. 8. 44%, 4539 (1979} that "Each instance
of a failure or tTefusal to fulfill this affirmative duty
continuas the vislation of the Fourtsenth Amendment. " The SBE'’s
role since its inception can be characterized only as an abysmal
failure and refusal %o ensure that the affirmative duty to
desegregats had besen met

In addition %o a history of omissions, the State had a
history of actions whi sapwvad to prokect the segregation in
Toozka. The most starv svample is the Pisrce school! which was
segregated by assignament and facvity, nad inferior Facilities and
a prinicpal which served discontiguous arsas LCITED. The SBE was
made swara than the Pierce school which aoperated from at least
1952-58 until ikts annezation and closing in 1938 (Tr. 70-77), was
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in 5 city of the +tirst class, and was
not oniy knew of the
ut arcredited the school and provided
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all black,
therefore 1ll:
segregation
state funds. In fact, the SBEE knew there were examples of
illegal segregation in cikties of the second class and also
illegally segregated secondary schools but continued to accredit

~

and provide aid for the schools. P Exb. O
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The SBE is therefore primarily and derivatively responsible
for the vestiges of segregation in Topeka, therefore for the
failure to fulfill the affirmative duty mandated by the Supreme

Court.



