™ % 1IN THE UNTTED STATES DISTRICT COIRT
FOR THF NISTRICT OF KANSAS

TER RROWN, et al.,
Plaintiffs,
and |

ALES and RIMBERLY SMITH, minor
idren, bv their mother and next
and, LIMDA BROWN SMITH, et al.,

| ' intérvening Case Mo. T=316
Plainciffs,

V&

RD HF ENICATION OF TOPEKA,
WNEF COUMNTY, KANSAS, et al.,

Defendantcs.
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MEMOP ANDUM AND ORDER

Introduction.

In 1954, the Suprema Court's landmatk decision ;n this case
naled the close of & disgraceful period of de fure segregation in
ools of Topeka, Kanses and other parcs of the naglon, This case
returned to this court for a trial to determine whethex the
tiges of de Jure segregation have been eliminated, The crial was
ducted from October A, 1986 eo October 31, 1986, Post-trial
afg were filed in Decembar, 1986, Reply briefs followed on
juary 28, 1987, The court is now prepared To {ssue the following
Wings of faet and conclugions of law. |

; History of the Casa,

This case srarted in 1051 as a class accion challenging a

ire scatute which gave the defendant Boazd of Fducation of Topeka,
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nee County, the power to organize separace gchools for black and

e elementary students, grades ona chrough &ix, At that rine,

e wera elghteen white elementcary schools and foﬁ: black

entary schools. Whice students wers assigned to the schools on
basls of neighbo:hood discricrs. No transportation was aFforded
e seudents., Tramsportation to the black schools was provided by
Board of Education. Students ¢ould attend the black school of
z choiece. In practical effact, one of the original plaintiff&.
rex Rrown, was suing for the right to have his daughter, Linda,
nd a neighborhood white school instead of taklng a bus to &

'k achool. |

The Stace of Kansas intervened in the trial to defend the
iricucionality of the stace legislation authorizing elementary
ol segregation at the option of school‘boards'in cities of the
;¢ clags. The trial court, on August 1, 1951, refused to
sstitute our own views for the declared lay by the Supreme Couzt"

upheld the constitutionalley of stace- ~author Lzed segregation in
ska's public elementaxy echools. 98 F.Supp. &L 798.

The Supreme Court accepted the rrial court's finding that the
éical facilities of white and black schools im Topeka and other
‘ngible" factors were equal, but concluded that ''in the field of
lic education the doctrina of 'aseparacre but equal hag no
ca.' 347 U.S, at 495, This finding was based on the conclusion
t geparating childten "from others of similar age and
1ifications solely because of their race generatesla feellng of
erioricy as to thelr status {n the community that may affgct
41 hearts and minds in a2 way unlikely ever to be undone.' 347

e at AQA.

At the close of the Court's opinion, reargument was orderad on
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question of telief, One year later, in May 1955, che Court
d that "substantial progress' in the alimination of raclal
rimination in public schools had baen made'in Kansas., 349 U.8.
99, The cage was then remanded to ehg U.5. District Court of
as to fashion and effectuate such an equitable decree as Was
essary and proper to admit to publie gehools on a racially
1gerdminatory basis with all deliberate speed the paxties to
e cases." 349 U,S. ar 301, The Court noted that!
ditionally, equity had been éharacte:izéd by a practical
4bilicty in shaping its remedies and by a facilicy for adjusting
reconciling publie and private needs.' 349 U.§. at 300.
Following the zemand of this case fzom the Supreme Couxt, the
ior coutr considered a remedlal deciee submitead by the Boaxd
rducation. The "centzal principle' of the decree, as described
he district court, was that children, regardiess of colot, would
snd the school in the district of thely residence, 139 F.5upp.
169, Addressing the concern that sane a11-black schoole remained
sr the Board's plan, the court staced:
Desegreiacion doas not mean that thare must be
intermingling of the xaces in all school disexiccs.
Ir means only that chey may not be prevented from
intermingling or golng to school together because of
tace oxr color.
1£ it 1s a fact, as we understand it is, with
respect To Buchanan School that the dlstrice is
inhabited encirely by colored students, no violaclon
of an{ constitutional xight results because they are
compelled to attend the school in the distriet in
which they live.
Tt is the conclusion of the court chat while
complace desegregation has not veen accomplished in
the Topeka School System, a good falth effort toward
¢hat end has been mada and that, therefore, the plan
adopted by the Board of Education of the ¢ley of
Topeka be approved as a good faith beginning tO
bring about complete desegregation.

) F.Supp. at 470,
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No appeal was taken from the disgrict court's ozdex.

, remalned inactive until 1979 when a new group of parents with

Thi.s

sol ehildren in Topeka's publlic schools wer@ permitted o
szvene. The new plaincififs charge that the mandace %O
igregate Topeka's schools has never been completed. Afrer a lomR

ess of discovery and the considazation of prerrial motlons, the

al of this case was accomplished.

. The Parties.

The new named plainciffe in thig cage are a group of parents

h black children actending varlous schools in Unified School
cziet #501. 1In place of the Roard of Education of Topaka,
wnee County, Kansas, Unified School piscrice (U.5.D.) #3501 has
n pamed a defendant. In 1963, by a gtate statuce unifying school
tricts across Kansas, U.S.D. #501 was designacted as the succassor
Topeka Public gchools No. 23, the distriet served by the original
endant Board of Education., U.S.D. #501 includes public schools
¢he same ares concerned in the otiginal complaint plus
stantlal additional terxritory annexed by the City of Topaka gince
& case was filed. Prior to the creation of U.S8.D. #3501, che
1nda:ies of Topeka Public Schools No. 23 grew with che cicy limlcs
Topeka- The boundaries of U.S.D. #1301 and the city limlcs axre ne
iger coterminous., Thete are chree other school districts in areas
:1ying Topeka, Kansas. These discricts are not parties to this
tion. |

The State Board of Education (SBE) is a party defendant in

{g case. It was created by state constitutional amendment in

66, The SBE became an operating body in 1969. It gupervises

ementary and sacondary education in Kansas.
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Legal Prinediples.

Since 1955, the defendant school distrlet and, {cg predecessor
: been charged 'with the affirmative duty £o cake whatevear steps
1t be naecessary to convert te d unlitary systen in which racial
sriminecion would be eliminated roOT and branch.,'! Green V.
aty School Boaxd, 391 U.S. 430, 437-38 (1968), ''Fach instance of

silure or refusal to fulfill thig affirmacive duty continues the

lation of the.Fourteenth Amendmenc.'' Columbus Board of Education

Penick, 443 U.8, 449, 459 (1979).

Unfortunataly, even in 1987, it {g not clear what unitarinese

ells. Note, Allocating the Rurden of Proof After A Finding of

tariness in School Desegregation Litigarion, 100 HARV.L.REV. 653,

(1987). "[T]he nature of the desegragation ramedy is to be
ermined by the nature and scope of the consticucional

lation." Milliken v. Bradley, 423 U.S. 267, 280 (1977). Re

.to segregation (segregatrion caused by private choice) and
rregation caused by authorities other than those sued in this
ie, axe not part of the constitutional violation found in 1954,

s Keyes v. School Discrict No. 1, 413 U.8,. 189, 198 (1973)' Swann

Chatlotte-Mecklenburg Board of Fducation, 402 U.§. 1, 23 (1971).
evarged the

sxefore, a unltary school gystem must be one that has T

gregation caused by the school board's dual gystem in 1954,

vton Board of Education v. Brinkman, 443 U.§. 526, 538 (1979)
Dayton II'"). |

The mixing of studeﬁts of diffexenc races in the schools is

obably the most important factor in determining unicarinass.

frer all, separate but equal schools violate the Conscitution.)

£, complece raclel balance Ls not zequired by the Conscitution.

il
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in, 8supra, 402 U.8. at 24} Dayton Board of Education v. Brinkman,

U.8. 406, 413 and 417 (1977) ("'Dayton I''). Even the existence
s "small number of one-race oI virtually one-race schools within
tstrict is not im and of {ggelf the mark of a gystem that geill

ztices segregatlon by law." §Swann, Supra, 402 U.8. at 26, Many

er factoxs should be considered ag well, Grean, 8SUpPIé, 391 U.S.A

438 (faculty, staff, transportacion, ext:acurricula: aetivicies
facilities); Keyes, gupra, 413 U.S. at 196, 213-14 (school site

ation, school size, scheol renovations and additions, gtudent

endance zones, student asgignment and transfer optlons, moblile
gszoom units, transportation of scudeﬁcs, acsignment of facﬁlty
staff, community and school adminigtration atticudes).

Evidence of segregative motive or che absence of such intent
relevant but not contzolling in derexmining unitariness. "The
gure of the post-Brown I conduct of a school board under an
acigfied duty to liquidate a dual syscem 1g the effectivenass,

the purpose, of the actions in decreasing ot fncreasing the

regation caused by the dual system.' Dayron 11, supra, 443 U.S.
538, .’ -

In sum, & unitary school systen 15 one in which the
-ract;tiscics of the 1954 dual system elther do not exist or, if
y exist, are not the result of past oz present {ntenticnal
regative conduct of defendants or thalr predecessors.

The Progress of Dasegregarion in Unified School District #501.

Desegregation staxted in Topeka's public gchools prior to the
idmark Supreme Couzt decisicn in chis case. In 1951, cthere wasd
y one public high school. Ic sexved white and black srtudencs,

regation in Topeka g junior high gchools had heen declaxed
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ynetitutional by the Kansag Supreéme Court inm 19841, Graham Vv,

.4 of Bducarion, 153 Kan. 840, 11& P,2d4 313 (1941). 1In September

1, black elementaxy students who lived in the Alseriete of two
.white elementary schools (Randolph and Southwest) were permictad
sctand those gchools, In January 1054, twalve other fotmc:ly
-white elementaxy schools pernitced wlack student enrollment.

One of the all-black elementary schools, McKinley, was closed
the end of the 1954-3% school year, when this casa waé remanded
the Supreme Couzt. By the 1955«356 school veax, hiack elementary
dents attended elghteen of the twenty-three elementary gchools.

following sclwol yeat, fifcy-six pervent of Llack wlementary
dents attended formerly all-white schools; sixty-seven percent of
te students attended schools with black stndents.l

In 1959, Buchanan FlementArYy dchool, a de lure black gchool
ch had remeined all black or virtually all black, was closed.
hingcon Flementary School, the penultimace de jure hlack school
operation, was closed in 1062,

By the 1968-69 school year, further progress at Aegegragation

evidenc. The lagt de jure black school (Monroe) had &
nty-five percent white student population. It was ona of four
wols, out of thirty-four elementary schools, with a majority
ck student population: Belvoir (56.76%); Lafa?ctze (52.68%)}
oe (74.78%); Parkdale (90.84%), Roughly #1fry percent of black
mentary studancs actended schools with majority black student

wlations, The percentage actending schools with a black atudant

wulacion of seventy-five percent or greater was 27.5%.

1 ynleds stated ocherwise, the numbers stacad in this
lnion do not include sturdents attaending special programs such as
id Seart, Capitol Circy School, or special education progTams.

7.
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oximacely fifty percent of all whice students actended schoals
h were ninety percent O ©OIE white.

0f the eleven juniox high schools, oné ad a ﬁajo:icy winority
jent population=-East Topeka Junioz Righ (60.43%), Roughly forty
sent of all black‘junioz high school students accendad this
sol. Approximately sixty percent of all white junlot high school
jencs attanded schools with white populations exceeding ninety
zent.

In the 196869 school year, there were chxée high schobls in
‘5. #501. None of the high schools hsd & majority minority |
ulation. Topeka West High gchool was virtually all white
,36%). Roughly a thizd of all white high school grudents
ended this school.

During the 1968-69 school year, the total minority gtudent
ulation waes approximately seventeen percent} the coral black
dent population was near twelve pé:cenc.

The student attendance figures for the 1085-86 school year
¢ lictle resemblance to the figures for 1954, None of the former
jure black schools were open 1o 1985, Of the twenty-six
mentary schools, only one tad a majority black gtudent
'ulatlon.z Three had majority minority populacions? Belvolrx

.867); Lafayette (56.81%); and Highland Park Norcth (57.93%).
ighly twenty«nine pexcent of all black elementary grudents
.ended these schools. Five elementary schools had student
sulacions over ninety pezcent white. These schools accounted for
yroximately twenty-four percent of the white elementary gtudent

sulation. No school had & ninety-five pexcent whice gtudent

2 gighland Park Worch Tlemencary School was one student
st of a 50% black student body.

-8~
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laéion.

In 1980, the scheool disszice ¢hanged from a juniox high
des seven through nine) to a wmiddle school format (grades seven
eight). 1In the 198586 school year, no middle school had &
rity minority student population. mwo middle schools had vhite
lent populations exceeding ninety percent~-French (93.77%) and
lon (90.71%), These two gchools sexved approximacely thirty=-on2
ent of the white middle school student population. Landon has
¢ been closed and its student population has been assigned to
el

None of the three high schools in the diseriect had & majority
yrity population in the 1685-86 school year. One high school,
yka West High School, had a white sgudent population exceoding
sty percent-=92,06%., It saprved roughly Fforry-ome percent of all
re high schoel studencs in the discrict.

The student population for the 1985486 school year was 26,1%
srity and 18.6% black. |

In sum, when thils case was £iled, 100% of black alementary
jents actended 1007 black schools. Last gchool year, only eight
cont of black elementary students accended a majority black
ool.' Even in chis school (Belvoir), chere was a gubscantial
te student population (38.1&%).3 |

Plainciffs' Contentions.

Plaintiffs acknowledge the subseancial progress made towatd

egregation in U.5.D. #5017, Plaincliffs contend, however, that

3 There was testimony chat the minority student population
Belvolzr increased to 687 in the curzent school yeat.

-
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- the years the district has passed up opportunitieés to jmprove
‘al balance throughout the district] that the ve;cigeﬁ of the gg
» gystem of segregarion cemain in the form of ''racially
wwifisble" schools; and that the existence of these schools
istraces thar the mendace of che Supreme Court remains
11f411ed. Plainciffs stress starigrical measuras of raclal
icity. VUnder these measures, 1f the racial apportionment of
jents in one school varias from che disrrict average by tooc great
afcentage; then the school is raciaily identifiahle.. | |
Plaintiffs assert that the racial idanticy of schools, as
ermined by student zaclal zaclos, ls cortaboraced by faculry and
ff assignments, coﬁmunicy arrirudes and studencs' test scoxas.
inciffs further contend that the cacial identity of schools has
n maintained by & varlety of means (e.g., school site location,
{onal attendance zones, school additions and‘boundary location)5

Defendants' Contentions.

Defendantsg concend that U.S.D. #8501 is now & unitary schooi

tem, Defendants belileve plaintiffs piace too much emphagis on

cacial balance of students ag a weasure of a consritucional
lacion, and that demographlc forces or othet ﬂorcas‘beyond the
ool distriet's contzol axe zespomsible for the racial imbalance
sent in the gchools. Defendants belisve that factors other than
dent assignment count in ehe Astexrminacion of a constiturional
ylation, and that cthesa factors (e.g., allocation of regources,
Lformity of curzicula and instruction) indicace the distzrict

;tares a unitary school system.

[T. Burden of Proof.

Plaintiffs have the burden of proving that {llegal segregation

-10-
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s in U.§.D, #501. Whether the burden of wroof should shifc to
defendants to prove that 11legal sepregation does not exist,
wse of the hiscory of {ncentional segregacion within the

zict oxr because of the racial imbalance in the schools' studeﬁc
las today, 1ls a diffieulec question. The passage of time,
>3raphié dynamica and changes in sdminigrzacive pergsonnel detract
y the justificarion for the Keyes pregumption in this case.

does this case fit the Swann presumption easily.s Regardless
:ha operation of these presumpcions, the court belleves

sndants have proven by & prepondatance of the evidence that

.D. #501 Lg a unitary school system.

Noes lllegal Segregation Remain in U.S.D. #501°?

A, Scatisticel Meagures of Srudent Population.

The court shall examine many faccors to declde wherher illegal
regation exists 1n U.s.n. #8301, But, the cratiscical measures of
racial makeup of the schoolg' student bodlag are of prime
ortance, Often in school desegregation cases guch statlscics
ne prove a pattern of discrininacion. The sepazatlon of the

es is the chief vestige of de jure segregation. If the racas are

longer separated, then the gsystem may be ynitary. Since the

aracion of srudents by zace can be repregancad gracistically,

& 1n '
Keyes sug:a 413 U.§. at 208, the Court held that
of of 'intentiona y’sagzegacive school board actions in a
mingful portion of a school system . . . creatas & presumption
\t other seﬁreganud schooling within the systen is not

rentitcious.

S In Swapn, supza, 402 U.S. at 26, che Court held rhat
1ol authGIitiesg nad the burden of proving that student
jignments werée Ngenuinely nendlseziminactory'’ when a degsegregation

in ﬁeft Mgome schools that are all of predominantly of one race

5] L=
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4 «
.  meagures are jmportant to this case.6

A pajor issue in this case is rhe importance of statiscical

al balance throughout the districte=i.a., maintaining a ratio of

lents in sech school that approximates the zacial wix of the
lze distzict. The grariscics indicace that whice and ninozity
lents are not saparated by race. Significaﬁ: numbers of white
nonwhite students attend every school in the distriecc., But,

ce are disparicles in che raclal makeup of verious gchools'
s1iments. Plainciffs hinge theiy case on this sbsence of zaclal
anca in all schools and the failure of the defendants to take
i{on to prOmote':acial balance.

Plaintiffs suggest that a school is racially {dantifiable or
slamced Lf its percentage of minoxity students falls beyond &+ 15%
the dlstrlct avarage of minority studente., FOT instance, &ince
ut 26% of the district's alementary geudents are nonwhite,
intiffs contend that & gchool with a minoriry enrollment of less
o 11% 1ig & "white' school, and a school with a minority
wlation of more than 417 48 & "nonwhice' school. Plainciffs
ee that tighter and wideivzanges of racial balance hava been used

desegregation 1itigation, but emphasize that under any range soma

11ally Adencifiable o {mbalanced schools exist in che districc'7

6 Racial inventories of studencs in thae distrlct were not
>t between 1955 and 1966. The first complete invencory avallable
the eourt i for the 1967-68 school yea:. So, pracise measures
raclal mixing are notr known £ox the firsc decade following the

sand of the case from the Suprems Court.

7 One could comtend that for a school ro be raclally
entifiable, the student population should be balanced at f1fcy
rcent whice and fifty percent nonwhite., This is not plainciffsa’
ew, They argue that, in Topeka, & fifey percent nonwhite school i
entifiably nenwhite bacause cthe size of the deviation from the
strict average of nonwhite gtudents means thae geheol has
gnificancly more nonwhice scudents than other schools.

-12=-
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che dlsrzier is responsible for student assignmant, it is

sible for the racially idencifisble gchools.

Undoubtedly, tacial imbalance ¢80 be the result of past

gative acts by school authoritiss, But, racial imbalance Ls

scitutional only if it 18 caused by defendants' purposeful

Sae Colupbus Board of Education v. Penick,

gupra, 433 U.S. at 4204

The Supreme Court

1 discrimination.
, 443 U.S. ac 4L64~-65; Dayton I,
ngton v. Davis, 426 U.S. 229, 240 (1976).

ald that racial baslance is not & constirutional imperative even

strxicts wich a history of purposeful segregatlion,
433 U.5. at 4173 Milliken V.

Swann,

1, 402 U, 8. at 24; Davton 7, supra,

ley, SUDYE, 433 U,8, at 280 n. 14, Other courts have approvad

scory desegregation plang in which schools fell outside the * 157%

sae Price v. Danison Independent

20% range of racial balance.
694 F,2d 334 (5th Cir, 1982); Diaz v. San Jose

633 F.Supp. 808, 814 (N.D.Cal. 1985); Singleton
541 F.Supp. 904 (ScDoMiSGl

ol Distrlct,

jed School Dt.,

ackson Municipal Separate 8ehool Dt.,

), (The Price case conraing an extenslve, well-zeasonad

dcism of a trial court's teliance upon sratistical raclal

\lance among &chcols in Denlson, Texas to prove illegal

;egation.) Therefoxe, racial balance ls not an essantial

‘ibute of & unitary school 8ystem.

rtheless, racially conscious student assignment with the

Neve
1 of racial balance hag been approved as a rensdy in

egregation litigation, Swann, SUpra, 402 U.S. at 25. This 1s

ause school segregation has an {nercia which ofren cannot be

ntered by a purely neutral force. 1In order to achleve ""the

1on," (Swann, 3upra,

avest possible degtee of scrual desegregal
' U,8. at 26) and, perhaps, to spread che burdens and advantages

urte have usgd

desegregation uniformly throughout & disetrier, @o




al balance as & target for remedlal action.

geill, the need for a remedial decree rargeced towaxd racial
nee depends upon whether the present imbalance derives from the
uze system OF other intentional diac:imination. Tr ig difficulc

race the cause of racial {imbalance from the record of thig

A race-nautral syscem of grudent assignment based on
shborhood schools has been anployed in the distriec for more than
1a dacades. Although there {s some dispute as to whethet racial

ince hag been maximized undex the constraints of this systam, ie

1ot be gainsald cthat residence ragher than race decermines school

andance in the district and that the effects of de jure
regation have been substantially countered.

1t could ba axgued that current racial residential pattezns
, in turn, student attendance patterns have been affectad by
endants' past discriminacory acts, bur there has been little ox
evidence to support this contention. Obviously, several forces,
h social and economic, can influence residencial choice. See

liken v. Bradley, 418 U.S. 717, 756 n. 2 (Stewart, J.,
United States,

eurring); Austin Independent School District V.

) U.8. 990, 994 (1976) (Powell, J., coneurting). Thirty years

¥y the then Attorney General of Kangas gpeculated thac segragatad
idential patterns in Topeka were {nfluenced by the segregated
jool gystem. There Ls good reason to question the stcrength of the

!.eged causality, however. TFor instance, black studencs recaived

se transportation to black elamentary schools under the de Jjure
stem. (Linda Brown lived neax the white Sumner School and took &
s to Monzoe.) This may have reduced che incentive to live neax

ack sehools. Additionally, in most 1nstancas whige schools were

llw
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rad nedar hlack schools (Lowman Hill near Buchanan; Parkdsle near
ington; Grant near MeKinley; Van Buren near Mongoe). This may
 dissipated segregated residencial pactazns. Finally, cwe

xt witnesses gave conflicting views of current research on

‘her gchool seg:agncion cauges residenclal segzeggtion.'

The only evidence concexning the digcricc's recent actlons
izding housing indilcates that the district has oppogad housing
jacts which might impede racial balance, and that the distriéc
attempted to parsuade realrors of the uniform qualicy of the
l1c schools actoses the district.

Even agsuming the influence of school segrégation upon
ldential cholce 30 years ago, the steady progress of school and
ldential integracion in Topeké over three decades (particularly
formerly segregated attendance sones) inmdicates that the effacte
school segregation on regidencial choice, if any, are not
nizable today.8

Therefore, although the issue im this case is whether
irional remedisl action is appropriace, it {s inappropriate to

raclal balance (a remedial target) as che determining factor of
cher remedial action is necessary becaugse: 1) raclal balance is

a per se measure Of an unconstitutional level of segregatlon;
2) after 30 years, one cannot assune that the racial imbalance
oh remains is a vescige of the de jure system oX other illegal
regation. The court concludes that statlscical measures of

14al mixing axe an important}factor in decermining whethet

8 gchool integration may lead to white £light and residential
;regatlon. There was slight evidence in chis case cthat some white
lght resulted from integration of the elementary schools. But,

. avidance did not estahlish that current residential patrerns
re been significancly affected by whicte flighc.

-15%-
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:iges of segregation xemain in 1.8.D. #501., But, che lssue is
decided by whether the schools are racially balanced,

The statistics indicate thar students in T.S.D. #501 are not
irated by vace, The smallest percentage of white students in any
s0l in the 1985-86 gchool year was cthirtv-elight percent. The
llest percentage of nonwhite students in any school was six
cent. Of thirty-five echools, three had minoriey populations
seding fif;y percent; elight had whice populatcions exceeding
ety percent., Only one school had a bléck studentlpopuiation
ch exceeded fifty percent. Only eight parcent of all black
mentary students (4.7% of all black gcudents) attended this
ool. Only twenty-four pezcent of all white elamentary students
ended schools with white student populations axceeding ninety
cent. In tha 1985-86 school year, there were Ttwo piddle schools
‘h white populations exceeding ninety percent. The student
julations of the two schools have been consolidac@d foxr the
16-87 gehool year. One of plainciffs' experce, Dr. Goxdon FToster,
scified that if trends continue, the congolidated school will soon
-ome raclally balanced as measured by the + 157 standazrd,
rry-one pezcent of the ‘districet's white high school students
tend a high school with a ninety-two percent white population.

+ the nonwhite student population of this gchool 1s wichin sixteen
tcent of the discrict average of nonwhite high gchool students.
. Foster also predicted thar this school would soon become
cially nonidencifiable.

When ome totals the student populations of the elght schools
aintiffs have labeled as racially idencifiahle nonwhice or vestige
‘hools (Eisenhower Middle School and the following elementary

hools: Quinton Heights, Lowman Hill, Highland Park North, Hudaon,
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ayetre, Avondale Fast and Belvoiz), one Zfinds that the schools
accended by more whice students than blaclk students (1,248 white
dents, 1,079 blaek gtudents). Indeed, white students maks up

se to half (49.3%) of ell the sctudents that grrand these

egedly nenwhite schools. |

Staciscical indices designed to measure deviation from racial
ance (dissimilarity) and opporrunity £for interrzacial contact
posure) indicate relacively high levels of integration in U.8.D.
1, although the leveis may be lowe: chén other school sysreﬁs
h mandavory busing plans ox orhar more agsgressive raclally
seloug srudent assignment plans. tn general, the sta:isticui
suree of racial balance have been stable ovar the past five.

LS.

The student attendance figures for U.S.D. #1501 reflecc an
luxring integrated nondigserininatory system of aducacion. Although
+1al balance has not baen achiaved, students are not gaparated on
s pasis of race. Thus, a vescige of gagregation has been
lminaced. '

B, Student Transfer Pollcy.

The evidence does not suggest that transfers have been
cmitted ro avold zacial mixing. Indeed, in recent yaaxs, che
sdent transfer policy has been used o improve‘racial balance of
hools within the discrict. In 1978, a polley allowihs gtudants
sedom of cholce within the district was adoprad, Within two

arg, che polley was discontinued because it contribured slighely

9 The number of ''racially {dentifiable" scheols (using che
157 standard) has increased from nine ro fiftaen in zecant VeArd.
t, this increase {nvolvas four schools which {n their hiscory have
{egerogsed the + 157 threshold and two schoole which have had
adually growing minority populations. The increase does not
pear to have been caused by district ection.

17~
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raclal‘imbalance. In 1980, a majority to ainoricy cransfer

icy was agcablished., It is still in effecrt. Under this poliey,
ns fers which do not improve racial balance are disallownd.
xefore, the districct has employed a student tzansfar pollcy which
ourages integxation, not segregation. |

C. Optional Atgendance Zones.

Students residing in optlonal actendance sones have the option
strending more than one school, The use of optional actendance
1es has been scrutiniiéd becausa optional zcnes mAY éilow'thCe
\dents living in zacially mixed districcs o actend an adjacent
lte school rather than & racially mixed school. Optional zonas
e uged in Topeka's public schanle bafare 1954, Since 1954,
tional zones have been used in racially mixad ragidencial araas
4 gll-whicte lucatious. Heuve, opt lonel zones, i1F they had 2
sregative purpose, Were not used solely to gegregate. A lazge
sber of optional zones were eliminated in 1964, All optional
nes were eliminated in 1676, It is difficult £o derernine the
fect of optional zones in v.8.D. #3501 wichout knowing how many
{1dren lived inm che zones Ox how children of different xaces
ercised their opctilons. Defendants' expert, Dr. William Claxk,
timated, without direct contzadiction, that 7.6% of slementary
udents and 9.2% of junior high srudents lived in optional zomes in
e 1963-64 school year. He also concluded the zones did not have &
gnificant gegregative effect, The coutt balleves any sngreg&:ive
fect of the zones was<slight and does not remain today.

D. §&pace Addicions.

Plainciffs have cricieized the use of space additions, guch as
ztable clasgsrooms, A&t racially imbalanced schools. Plaintiffs

we &lleged thac school auchorities chosa to perpetuace segzagation
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these schools (particulazly yhica" schools), inscead of shifcing
ool boundaries oz othazwise reassigning students in & manner that
.1d improve raclal balance. For imstance, in some cases,

litions waere made CO racially imbalanced SChOOlS‘in areas of
idential growth when sehools in the wore raclially mixed centzal
't of Topeka were bacoming underutilized.

The ugse of spaca additlons was conglscant with & race-neutzal
Lghborhood gehool policy. It was not a widespread practice, for
jgance, to expand gchool boundaries and make space addicions to.
low children to avold integrated schbol gettings. Nor were
Jdents encouraged to transfer to segragaced schools at which space
iiriong were made. Fuxchermoze, it appears from the report of
ainciffs' expert, William Lamson, that space additions wexe
ployed at predonminantly white, predoninancly nonwhite and racially
lanced schools. Ex. 210 =t 185. 1t is pogsible that actions
consistent with naighborhood schools could have been taken to
oid space additlons and improve racial balance., Bug, it has not
en shown that apace additions wete {inrentionally used to promota

gregatlon ox that schools are tacially ipbalanced today because of

ace addicions.lo

10 plainciffs chose to em haslize that virrually all the
rtable clagstooms placed at the gentor high schools were placed at
ypeka West High School~=the jdenpifiably Hohire'' senior high school
. the dizcrict. Of course, {f porcable classtoons had not been
laced at Topeka West, the zaclal identity c¢f cthe sehool would not
ive changed., Instead, motre grudents would have actandad the other
lgh schools which may have had & batver racial balance, but which
;e probably overcrowded. Plainciffs have not denled the
rexcrowding problems experienced at the high schools. Nor was the
sasibility of placing portable clagsroomd at other schools well
rablished. Placing poxtable classrooms at Topeka High, the school
ijacent to Topeka West, would have been vety A1fficule, Even by
lainciffs' standard, Topeka West is now on the threghold of racial
slance. Therefore, the placement of portable clagsroomd at Topeka
ast has not prevented desegregation. '
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. Sechool Closlings.

The school closings over thizty years in the ﬁiscrict indicate
1licy of desegregation. All four de Juze hlack gchools have been
ed. The de jure black school (MeKinlay) in North Topakas, che |
1 area of the city noxch of che Kansag River, was ciosed in 1955
the black children ware assigned to Crant or Nuincy elementary
olg. OGrant was closed 1n 1979, Now all elementary students in
'h Topeka attend Ouiney Sehool, Washington and Buchanan schoola.
: both eclosed by 1962. ‘ﬁonroe was closed in 1978, The plarce
yol was closed in 1959, one year after Lve attendance zone Was
sxed into the districet. It was an all-black school, When
«dale was closed in 1978, it had a minority student populacion of
397, Three schools in central Topeka closed with raelatively high
stity populations=--Van Buren (1964, 40% ast.); Central Paxk
30, 42.9%); Polk (1979, 48%). Three schoolg with raelagively low
>xity populations have been closed--Dawson (1966, 07 est.) i
1don (1977, 3%); Landon Middle School (1986, 9.2%)., Three
ools were closed when they had ninority populations near the
trict avexage--Rice (1981, 33.5%); Grant (1977, 217); Clay (1975,
3%y, 11 |

Although a few schools with degirable racial balances have
n closed, there is no pattern of cloging schools to avold racial
ing. Indeed, on the whole, the closing of schools appears to
s been an incegrative device.

F. 8School Openings.

Savazal schools with virtually all-whire enrollments opened in

o

11 The Lincoln Elemenctary School was racially mixed when it
ged in 1962.
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1950s or early 1960s. These schools {ncluded MeClure, Sheldon,

chron, McCarcexr, Blshop and Hudson elementary schools, as well

‘ardine, Eisenhower and Landon junior high gchools, and Topeka
. Senior High School. These schools weze in areas of residential

4, new schools with mixed racial

¢ at Lowman Hill, Lafayecte,

insion. During the same perlo

yogitions replaced existing facilitie

vland Park Cenmcral, Central Park and Belveir elementary gschools.

latter two schools were built in 1967, Linn Elementary School

bullt in 1964 and appears to have had a significant minority
12 1n 1970, French Junior High Sehool opened as &

In 1980, Chase Middle School opened as

sllment.
jopinantly white school.
acially mixed school end Central Park Elementarty Sehool reopenad
Robingon Middle School, 2 racially mixed school.

Although, on its face, the construction of schools,

arly on the west side of the district, appears to have
the

eicul
moted recial separation, the court doas not believe that

trict's school comstruction policy was intended €O maintain ox

mote gsegregation. Most of the construction occurred during the

ik years of student enrollment. More schools were needed. The

varion of the schools in areas of residential expaneion was

ssistent with the race-neuttal neighborhood school concept. Thera

no evidence that the students actending thesa achools could have

s accommodated in the exieting gchools or thar land was avallable

the older, more raclally mixed areas of the district to build new

hools.

12 15 1966, Linn had a minoxiey Eopulation of 5.7% versus &
strict average of 16.3%. By 1969, the minority antollment had
own to 12.5%.
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Purehermore, the tacially nixed schools were not baing closed
ag this period of construcction. Tnaread, new schoola wera baing
¢ in areas of residential integration. The schools being closed

formerly de jure black sehools ¢t schools wich high minevity
1lmenes; the possible exception belng Lincoln Elamentary school,
t, was located 1in an urban renewal site. Finally, over the yeaus
e has been increasing zegidential and gchool integration in the
s whera the once all-whice schoolg ware construccaed. In sum, Lt
. not appear that the district's echool construction polgcy has
oted segregated regidential parterns OX gegragated schools.

G¢. Schoolsite Location.

Plaintiffs have criticized the decislon to placa & high school

he west side of Topeka==1i.e., the conatruction of Topeka West

y School in 1960. The evidence 1s convineing that Topeka Vest

. School was bullt in responsé ro the overcrowding of Topeka High
>0l and the expansion of the student population {n the westein

ts of Topeka. At the cime Topeka West was bulle, the distzict
recently annexed & high school gerving the east side of Topeka,
tiand Park High School. gimce Topeka High was centrally located,
ew high school om the west side of the clty vas & logleal

ponsé to overcrowding., If the rhree high schools waié aligned
tically (north to gouth) on a map and had attendance areas for

h gchool which included east, west and central Topeka, then che

h gchools of the distzrict would be more taclally balanced., But,

e hag not been & persuasive showing that thls alcetnaﬁiva was

ietical ot necessary €o avold the separation of white and black
th school students in the distrier., The court pelieves tha siting

Topeka West High School was & race-neutral decision.
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4., School Boundary Location.

A review of the school boundaries as they have daveloped over
ty vears doag not reveal a segregative patte:rn éhat remains
y. The boundaxles set around the former de Jure blaek
entary schools afrar chis cagse wag temanded by tha Supreme Court
ar to have perpetuaced the racial idencity of those schools.

the schools have long been closed and the segregative effsccs
hose boundaries have attenuated encirely.

By and large, the school attendance bounda:iea of che distriet
ect a commitment to neighborhood gehools. Schools are centrally

ted in theilr attendance areas. Some attendance ateas, €:§.,
1, McCaxter, MeClure, Stout, Quincon Beights and Scate Street,
long. But, these areas include large 1and tracts without

ldencial population.
The attendanca zones of schools wich high minoricy populations

not gerrymandered to produce this result. In genexral, schools

h high minorirty populacions are not {n areas with an avarage O
her than average white pepulation. Nor are they near low

ority schools in areas of average raclial mixture.

Relvolr Elementary School is cencerad in an area with a high

ority population. It {s surrounded by other schools with highez
n average minozity populations. It is not the black scheol in &
ially mixed area. Ic ig & school with & higher chan average

ek student population in a regsidenctial area with a higher than

ixage black population. Highland Park North Elsmentary Scheol,
‘ayette Elementary Sehool and Hudson Elementary School are

11laxly gituated.
Quinzen Heights and Avondale Fast elemantary gachools have
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er than average minozity populations, but they are surzounded by
ols with mostly average CO higher than average minoxity
@ncages.

Perhaps the most suépect gchool ig Lowman Hill Elementar?
ol. Lowman Hill has a higher than average minority population,
it 48 bordered on three sides by achools with lower than average
zity populations (Potwin, Gage and Randolph). It is also
laged by Sumner Elenmentary School which 1s glightly abova the
rict average for minozity population. Although Lowman 1111 has
a higher than average minoxity population, it has never had &
xity minoxicy population, and its minoricty percentage_has been
Win fifceen percent of the distzict average in recent Yaats.

Lowman Hill is centzally located wichin ics atcendance Aares,
ire the schools which surround te, Icts boundaries include two
-orically blaek residencial areas which are closexr 1O tha Lowman
| Sehool than the other gchools in the azea. The boundaxries of
/in and Gage have remalned relacively stable ovex twenty Years.
boundaries of Randolph and Sumnex have been expandad to lncreass
minerity populations of the schools. Alchough Gage and Potwin
e been predominantly white gchocls since the Supreme Court's
igion in this case, tha courit cannot say that Lowm#n Hill is an
lated black school or a vestige gchool when its boundaries fot
decades have been consistent with the neighborhood schéol
cept; it has neve: had a majority minoxrlity gtudent populacion;
, in recent yeazs {r has been relatively close to the distriet
rage for minority enrollment.

One of plaintiffs’ c:iticisms of the district's couzrse of

egregacion is that schools with a highex than average ulnorlty
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lation have been assignad students from closed gchools that had
. higher minority populafions. for insctance, Quinton Helghts
mately received students from Monroe. Lafayette and Highland

. North teceived students from Parkdale. Again,'this s &

luet of a race-neutral neighborhood school concapt. Students

. closed schools wera sant to nearby schools. Racial halancé

d have been improved to & greater degres {# students from & -
;jad school with a high minority population wers rrangported to &
ontiguous attendance area wicth a low minority population, or if
re children were cransportaed the opposice direction. But, this
Lld have breached the neighbozhood gchool policy consis:en:lv
lied by the dlstrict. Plaintiffs' witness restimony also

zested that boundazies could ehift in more than one attendance

a (in a xipple offact) to more evenly aistribute the minozity
dent population gfrer a schoocl wicth & high minority populacion
closed. The feasibiliry of guch a plan wag not convineingly
ablished in the evidence. Obviously, such afforts would detract
n the central locacion of schools in rhair attendance areds and,
some extent, diminish the sdvantages of nelghborhood gchools.

In summazy, the disuzict g attendance zones 8Ie not
tegacively ge:zymande:ed The digerict has consistently appliad
e-neutral, neighborhood achool principles to che demarcacion of
andance gones.

I. Histoxy of che Schoole.

To raitezate, none of the four former de jure hlack elementary

e | 7
ools ﬁ}ﬁ open, Thiee of the four were closed by 1962, The

gth wag closed ten yeaxs ago. Cf che eighteen white elemantaty

wols operating in 1954+ geven have been closed; three have
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sxity populations hecwaen five and ten pezcent; three have
srity populations between forty and fifcy percent; the remaining
s schools have minority populations neatr the distrlict average,
veen fifteen and thizty-two paezcent.

A history of the allegedly vacially identifiable nonwhite
pols follows. |

Belvoir. The Belvolr Sehool azea was annexed into the
trict in 1960. The school had an average or slightly above
rage minority population at the tima. In the 1960s, after the
gtruction of two faderally-subsidized housins projects in close
xiﬁity to the school, the minority population of the school

reased to more than fifty percent. The minority student

centage continued to rige in the 1970s. After the Rice School
closed in 1981 and part of its population was combined with
valzr, tha minepity percentage declined to sixty to sixtv-five
cent. In sum, 321VOiIVWa8 a racially balanced school which
ame & majority black and minority school with rhe influx of

ority residents {nto the attendance area. The increase of

wordty studencs at Belvolr was not caused by the school districet.

jeed, the school disttict nasg taken action to modify the racial

salance that exlsts at the school.

Hudson. When Hudson wasg congrructed in 1963, it was an
Lewhite school. Afcer che wousbtrustlou of subaidia;é maudinp
ojects in the Hudson attendance area, and wich the general
crasse of minority zesidents on she east side, Highland Park area,

e minority student population of Hudgson grew tapldly in thae late

xtles and early seventles. In 1983, the minorley student

pulation of Hudson axceeded forty percent for the first time.
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Avondale Fagz. The land represanting che Avondale East

endance area was annexed into the dlgrrict in 195¢., In the

7.68 gchool year, thae school had & minority populacion of lixtaen
cent. The minozity populacion grew rapldly in the following few
rs and then stabilized In che 1970s in the thizty to thirey-£ive
cent range. In 1984, the school excesded forty percent in

ority population for the first time. The school boundaxies of
ndale Fagt and Pudson have been ralatively gtable through the

rs. The increase in minezity population at borh schools appears

be the result of zesidengial movement.

Highland Pacxk North. The Highland TPark Merth attendance atead

annexed by the digtrict in 16959, 1In the 1967-68 schoql year,
school had & minoxicy gtudent pexcentags of chirty percent. The
rage for the school district's elementary student population was
enteen percent. T1he ninority percentage increased with the
ement of minority residents €O vhe atcandance atea. In 1978,
h the addition of a latge part of the Patkdala atrandance area,
. minoricty student percentage of Highland Park North grew from
ty=-seven toO fifry-eight percent. When it closed, Parkdale had &
writy nercentage of 8¢,6%., In 1954, Parkdale was éan all=white
\ool‘located near the de Juxe black Washington Schoel. Aftexr the
reme Court decision in 1953, Parkdale enrolled a minority
wulation of 14.7%. This increased to twenty=four parcent in
36, Vhen Washington was closed, its attendance area Was added to
y Parkdale diggrict. Of couise, this increaged parkdala's
wority population significantly. Parkdale became & pradominantly

ek school. When Parkdale was closed, its attendance ares was

it between the two closest schoolg«=Highland Park North and
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aéette. Since 1978, the minerity percencage at Highland'Park

th has remailned around fifry-eight percent. Approximately fifcy
cent of the minoriry scudent populacion is blacﬁ. The school
rrict has contributed to the raclal imbalance at Highland Park
th only to cthe extent that it closed a school with a much higher
ority percentage and assigned some of tha students to Highland

k Noxth.

Lafayette. Lafayettae was an all-white school priox to the end
de jure negzegation. In 1955, {t had a minoritylpopﬁiation of
9. This increased the following year to 13.7%. By 1968, che
ority percentage at Lafayette was £1fey-nine percent. When
wdale was closed, Lafayette xecelved part of the Parkdale
eandance area. As a result, Lafayette's minority percentage
.veaged from sixty-two to sixty-six percaent. This figure has
reased in subsequent years., One factor in the decline may have
yn the assignment of parxct of the Rice School attendance area to
‘ayette in 1981, TFor the last five years, Lafayette hag had a
wority population of fifty=-six to £4fcy~nine percant, It ghould
noted that Lafayette has had e significant nonblack minozity
yulaclon. In the 196768 school year, the school had a
anry-nine parcant nonblack minority pezcéntage. 1n‘th0'1935-86
1ol yeaz, the school had a fifrean parcent nonblack minbtity
rcentage.

Quinton Helghts. Quinton Helghts was an allswhite elemantary
hool prior to the end of de jute gegregacion, In 1955, it had a

nority percentage of 2.8%. This increased to 7.26% the followinmg
az. Ly 1968, che minexity population had increased to thirty-five

rcent. In September 1979, afcex the closing of Monzoe and Polk
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mentary echools, Quinton Heights acquirad the Monroe school
.endance area. Its minority percentage increased to fifty percent
1979, The minority parcentage was approximately the same in 1985.

Lowman Hill. Lowman Hill Elenmentary School was an all-white

wol located near the de jure black Buchanan Schoél prior to che
yzame Court decisions in this case. In 1955, Lowman Hiil had a
\ck population of 11.4%. This increasad to 17.47 the following

iz. In 1959, Buchanan was closed, and 1tg students were agsigned
a new school at the Lowman Hill site. Plaintlffs' expert

scimony estimated that this increased Lowman Hi11'e minority
:centage to forty-three percent. Since that time, Lownan Rill'=
.endance &rea has been expanded to include parts of the Clay, Polk
i Central Park attendance areasg. For the lagt five years, Lowman
l1's minority student populaticn has fluctuated between ﬁhi:ty-six
i forty-one percent.

Fisenhower Middle School, This actendance area was annexed

-0 the Alstrict im 1959, In the 1967~68 school yaar, Eilsenhower
aior High had & minority percentage of 5.78%. This increased to
snty percent im 1974 and twenty=-nine percent in 1977. After the
snge to the middle school gystem in 1980, Fisenhowar Middle School
s one of six middle schools in the district and had a ninority
tcentage of forgy-fiva pozcon:--approxim&tely twenty percent above
e district average for middle school studencs. In 1985, the
nority percentage at Eisenhower Middle School was 48.67% and the
scriect's minority average fox middle school students was 26.9%.

To summarize, none of those schools plaintiffs allege to be

cially idencifiable nonwhite have been racisally idencifiable hy

alneiffs' messures throughout the history of this case. Two
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rors have contributed to the increase of minoricy students at
se schools. Firgr, for all of the schools, there has besen an
reased percantage ¢f minoricy zesidents in-chei; attendance
as, In other words, the arcendance areas have undergone & tacilal
asicion not caused by district action. Second, gome of the
nols have been affected by the expansion of attendance areas to
lude the attendance zones of achools with laxge minoricy
ulations. On the whole, the closing of the highly imbalanced
ools had a desegregative effect upon the district's operation,
hough it aggravated the imbalance of nearby schools. The
jgnment of students from areas of minoricy concantration to
tby schools with higher than average minority populations was
sigtent with the race-neutral neighborhood school policy of the
rriet, There has been no ghowing that ageligning the student
ularions of the clased schools to othex Adjlacant attendance zones
1d have significantly improved the racial balance of the districc
ay.

Plainciffs have also alleged that several schools'are:zacially
ntifisble as whire schaals. Two af che allegedly identifiahle
e schools are Gage and Potwin alementary schools. These schools
e all-white before and after the Supreme Couzt decisions in this
6. In 1967, each school had only one minozity studant., In 1983,
e had twentv-five minority studancg-=9.4% of its student
uylation; Potwin had eiphteen minority studentg~=7,7% of its
dent population. There are other elemantary sehools with low
ority percentages! Plshop (10.5%); Crestview (8.97); HcCgttet‘
16%); McClure (7.21%); McRachron (10.31%); Whivson (10.22%).

se schools are located in west or gsouthwest Topeka where there
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feen steadv residential development over thizty years. All of
schools, like Gage and Potwin, hava axperienced increasing
stity student populations. All of che schools, ineluding GESE
Potwin, have had relatively stable attendance boundazies. One
plainciffs' witnesses testified chat Lif trends continue, the
sndary schools which serve the western part of Topeka will become
fally nonidengifiable, as measured by minozricy student
centage. One can assume that this nay also occur in the
mentary schools sexving the same area. In sum, the districe hll
eral schools which historically have had low mino:ity
ulacions. These minoricy populacions are growing, however,
hout opposition by the school district.

J. Facilicies.

There is no significant disparity in the qualiry of facilitles

1lable in schools throughoutr the district.

.. Fxeracurzicular Activicies.

There is no discrimination in the conduct of axtracurriculaz
{vitrles in the disrrict. Indeed, multiracial participation is
ranteed in certain sctivities such as cheerleading and student
ernment.

L. Curriculum.

There 18 no significant disparity in the curriculum and
gress of study in the schools throughout the district. In recent
xs, the discricc has taken diligent and maticulous steps with tha
relopment and use of curziculum guldes to assure that all schools
| all grades work consistently toward spacific and uniform

idemic goals.

M, ‘Trangnortacion.

There is no disecrimination in the provision of transportation
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the school disgcrice,

M. Faculty and Scaff,

Plaintiffs demonstraced that in the years imﬁedin:aly
lowing the Supteme Court dacigions, the distxict digcerininaced in
hiring and placement of minority staff. Tn 1963, however, the
trict passed & resolytion against discrimination in the hizing
emp loyment of personnel. At least since 1976, the district has
an affirmative action program and hag tried to recruit minority
ulty and staff,
In the 1985-86 school yeexr, the district's work foxce was
1% minoricy. Minority employees were representad &t ali lavels
the work force., Twenty percent of the eervicé workers were
wority membexs, Approxinmacely flfceen pexcent of the managerial
‘kers were minority members. The currént :uparincendenc'is )
ik man, as are the principals of two of the three high gchools
peka Wese High Sehool and Highland Park High School). Yo
ciclsm of the dlstrict's affizmative action policy has been made
this case., Nor have the discrict's hiring policles in raecent
1es been shown to be Alscriminatory.
plaintiffs' major contention wich regard co faculty and staff
chat the assignment of faculty and staff has sexved to raclally
antify schools in the districc. Plaintiffs have demonstrated that
goneral there are a greatex than average number of minority
sulty and staff in schools with a greatex chan avatage number of
sority students. Elementary schools‘with minority enrollments
aater than fifteen percent of tha district average had £ifty-three

rcent of the minoxivy staff ac all the digcrice's alementcary
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ools in 1985.13 Flementary schools with minoricy enxollments
ater than £ifty percant had twenty percent of the minoricy staff
all the diserict's elamentary schools. Elementary gchools with
ority enrollments less than fifteen percent of Ehe districc
rage had sixteen percent of the district's minoricy staff at
mentary schools.

In the 1985-86 school year, minoxricy sctaff asslignments at the
mencary schools tangad from zexo percent at MeCluze to
rty-three percent at Avondale EaSt.14 These figures have
jed over the years, however., During the last ten yéars, both
ndale East and MeClure have had minoricy staff percenc&gas very
se to the district average. In the 1977-78 gchool year, Avondale
it had a minority staff percentage of 14.6%; one year later, the
wure wae 9.8%. In the 1979-80 school year, McClure had an 11.6%
wrilcy scaff,

At the high school and middil gchool levels in the 1985-86
1wol year, minority séaff parcencages ranged from 24.7% at
singon Middle School to 2.5% atr Topeka West High School.15
1in, these percentages have fluctuated. In the 1984-85 school
1y, Topeka West had a 7,3% minority gcaff, In che 1980-81 school
:x, Robinson Middle School had a 9.1% minoricty scaff--a figure

low the discrict average for that school year.

13 7The "faculty and staff' data avallable to the coutrt are
t the school vears 1973-74 to 1985-86. 'The data lump together

culty and other employees .assigned €O the schools. Figures for
culty assignments only are available for the 1981-82 school year

one.

lﬁquhe minority staff percentage for all elemencary schools
s ll'- I I .

15 The minerity staff percentage for all high schools and
ddle schools was 12.63%.
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In ;be 198586 school year, Belvoir, with the highést pinozicy
entary student percencage, and Potwin, with ﬁhe sacond lowest,
virtually equal minoxlty staff percentages. Highland Park High
sol, with an above average minoxity student percentage had a
W average minority‘Staff percentage. The sole secondary school
1 a minority entollment greater than fifteen percent of the
:xict average (Eisanhower Middle School), had only fourteen
sent of the minority staff at the gecondary lgvel. Thus, there
clear exceptions to the trend demonstrated by plaintciffs. |
Moreover, the difference between having a greater than average
ser of minority svaff and having & less than average number of
srity staff is very small in most cases. Only six schools in
§ had minority scaff percentages beyond * 10% of the districe
rage for elementary and secondary schcols.16 Three of these
cols were within eleven percent of the district average.
chermore, all of the schools have been within the * 10% zange in
last ten years. ,
Perhaps as important asé the racial percentages of the faculcy
gseaff 18 the fair agsignment of qualified and dedlcaced faculty
oughout the district. The principals assigned to two schools
h relatively high minority studenc percentages, Highland Park
th and Lafayette, have recelved awards recognizing thelr work,
thermora, while there was sgome cagtimony that black students have
. always been motivated by faculty to fulfill cheiz potential, in

ent years it appears that the school adnminlstzacors and teachers

16 The + 107% zange was & remedial target approved by the
izt and the parcies in United Scaces V. Taxag Fducation Agency,
) F.2d4 1104 (5th Ciz. 1 B a6 also Board of Education V.
rell, 375 F.2d 158 (10ch Cir. 1967).
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. been dedicared to the belief that all childzen can learn and
eve,

Exanining the echool system as a whole, despite the tandency
\ave more minority staff in schools with a greater than average
yrity student population, the court doas not believe the
zict's assignment policies sexve to {dentify schools as intended
whire or black students. The pactein jdentified by plaintiffs
1ot monolithic. The current percentages of minoxicy gtaff in the
ziet's schools sre generally within tanges acceptable ro othez
.ts in desegregation litigation. Other facets of faculty and
'f policies are nondiscximinacory. Tn sum, the record before the
't with regard to the dlstrict's approach to faculey and grtaff is
indicative of a dual system of educatlon.

0. Community Atctltudes.

Plaintiffs employed an opinlon survey corporation to survey
'ka residents about thelr attitudes towards the schools in U.8.D.
.» TFour hundred interviews wexe conducted by telephone from
18t 27, 1984 through September 1, 1984, The survey attempted to
18 upen the opinions of adults who had or recently had children
:he Topeka school gystem. ‘One of the conclusions of the survey
that people in the commuﬁity perceive some schools zs "black" ox

10rity" secheols and other achools as "white." The survay also

14 that the schools perceived by the respondents in the survey as |

Lte" are also conaidered better than the schools percelved as
ick” ox "minordcy."

Defendants employed a public opinion researcher to critique
gurvey., Several weli-foundad objections were made.

The court does not helieve the survey results are lmpoztant €O
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dlrimite issues in chis case. At the outset, the court
ounts the answers concerning the qualicty of education or quality
‘acilities at the schools. The gurvey's rnspondénts wara not
ration experts, Thay did not examine the entire school system
e stating an opinlon. Quite simply, in a case whera the court
\sked to compare school quality, the opiniong of lay persons
1isx with only one school ot a few schools are not as helpful as
opinions of persons familiar with the entire system.

The questions concerning cthe raclal identity ot racial balance
chools seem more pertinent to ilssues in this case. The
icions are related to a goal of desegregatlon=-=i.a., to achieve a
.em "without & 'white' school and a 'Negro' school, bucr Just

yols." Green, supra, 391 U.S. et 4472, This goal, however, as

.esented in the survey questions, could be seen an uLupldh. The
jeions could be understood as asking whechex people look past
s in characterizing a school. While the world would be a better
:e if people did not see ”iaee,” chat ig not the constitutional
adard which governs this caée.

As discussed before (see footnote 7, infra), raclal {denticy
cracial balance are ambiguoun.ferms. In the minds of the experts
cestified in this trial, a school in Topeka with three white
iants to every minority student is a colorlass or a raeially
anced school. But, it is impossible to decermine fzrom tha survey
Topeka residents characrexize gueh schools becsuse tha sUrvVey
condents were not asked co charactexize schools wich that type of
dent ratio. They were only asked to characterize schools with
h higher than average oI much lower than average minoxicy

ulacions.

-36=
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‘Furtﬁermo:e, the responses to thaga questions were

snsistent. A majority of respondents famillax with Quin:&n
shtg Flementary School and a pluralicy (49%) of the raspondents
1148 with Kighland Park Noxth Elamentary School considered chose
s0ls to be racially balanced even choush‘boch schools had
ority minority populations at the time of the survey. 1In
txast, a majority of respondents familiar with Belvoir Elementary
ool said it was a black school, although ics minoricy pexcentage
the time was between that of Quinton Heights and Highland Park
rh. When respondents were asked if the district had black
vols and, Lif so, to identify the achools, two gchools relatively
ge to the district average for minority student populaclion were

t often listed as black schools--HighlAnd Park High School and |
eka High School. Most respondents considered Eisenhower Middle
ool to be facially balanced, although it had the highest minozicy
dent percentage of sacondary schools at the time of the suxvey.
only consistent thread to the survey is that gchools with 90%
te populations were often characterized aé white schools. But,
re were some exceptlons to thig rule. For instance, a pluralicy
regpondente familiax wi?h Gage Elementary School thought it was
ially balancad even though its white population at the time was
zoximately ninety-two parcant. Moreover, the school most often
ntified as "white," Topeka West High School, was withln twenty
cent of the average minoriey student populationm.

There ware ocher problems with the survey. ‘For instance,

len were overrepresented in the survey. This could have affected
. results since male and female answers tendad £o be different.

iex segments of the population were left out or overreprasented.
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L8 hnbegtain whether this may have altared cthe resulcs. Finally,
ijefendants have noted, only a snﬁll percantage of zéspondgnts
surred with most of plaintiffe' racial chazacteriéacions of

yols. For example, only fifteen pezcent of all the respondents
-ed Belvoir as a black achool; seventy-fiva parcent of the
sondents had no opilnion. For all the reasons previously lisrved,
couzt does not belleve the survey of public opinion ig strong
jence that segregation remains in U.S5.D. #501.

P. Equality of Education.

A part of the trial was devoted to discussion of the harms of
’0l gsegregation. Plalntiffs prssented expert testcimony
cribing the debate on the matter and the outcome of studles in
field, Defendancs' experts presented a contzasting view, at
st with tegard to the effect of desegregation upon students' test
res. This court will postulace that school segregation is
mful because de jure segregation is unequivocably illegal.l7

Tt should be reemphasizad, however, that the lssue at this
cture is not the harms of segregatlion, but whethex intentional
regation or its vestiges remain in the district. Assuming that
ool segregation negatively affects test scores of minozrlty
dencs, then reasoning backwards (from effect to cause), evidence
inferlor achilevement by students in schools with high minoxity

ulations may be evidence of a vestige of segregation in the

triee,

17 1In Washingten v. Seatcle School Disrrict No. 1, 458 U.S.

', 472 (1987), the Court stated: shou e . .+ + clear chat
te 8§ well as Negro c¢hildren benefit from exposure to 'ethnle and
1al diversiecy in the classroom.'' Quoting Columbus Roard of

cation v. Penick, supra, 443 U.S. at 486 Povell, J., dissenting).

o3
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‘Plalnciffs attempted to prova that a disparicy in achlevement
ited by charting according to school, the gixch grade pasas
rentages on the Kangas Minimum Competaency Tests in reading aﬁd
1 for 1985, and making the zame comparison of resulcs on the lowa
: of Basic Skills for 1984-85, No atrtampt was made to control
any other factor that might influsence achievemsnt. In general,
charts show that classes in schools with low ninoricy
i1lations have higher pass percencages and higher scores on thé
1 Test of Basic Skills than classes in schools with average ox
1ex than average minority populations,

Defendanéa presented a much more careful and comprehensive
vination of the Lssue.la Scores on the Kansas Minimum
sentency Tests were followed for the years 1980, 1982, 1983, 1985

1986, The results were categorized as to the schools' rvaclal
ture! 1less than ten percent minority; between ten and forty
cent minority; and over forty percant minority. Students'
ying ability was controlled for with the use of scoras on the
nitive Abilities Test. Income level was controlled for by
ermining whether a student participated in a free or reduced
¢h program, For the yeax 1986, information was gathered
cerning other factors that might affect achievement. A~
stionnaire was completed by srudents to obrain information
cerning many factors including: pazents' education; parents’
ectations and support; students' study and work habits; scudents'
ding habics; and studencs' sslf-concept. A mobility analysis was
o done to track the test scores of srudents who txansferxed from

» bullding mixture to another. Approximately 13,000 reading rest

18 Ex. 1107, "An Analysis of Black Studentc Achiavamentc in
) 501 Topeka, Kansas: 1980-1986" by Dr. John P. Pogglo.
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‘ea and 13,000 machemacics rest scores were axamined., Forty-six
‘arxent analyses were completed.
The c¢onclusion of the study was that the zaciél composition of
5015 in Topeka during the perlod in question did not
Wficantly affect teast scoras in reading or machematics. The
iy further found that movement of srtudents to schools with
farent racial compositions did not affacr proficlency levels.
ally, the study found that many other factoxs were much more
srtant to achievement than the racial composition of a school.
Plaintiffes criticized defendants' study for improperly

sxolling for abillity., The questicn was zalsed as to whether ig
sogsible to contzol for ability. The court belleves, however,
t & reasonable and conscientious effort was made by deféndancs’
2tt to determine what effect, if any, the racial composgition of
district's schools has upon student achiavement. The study was
racterized by an expart in the field, other than the author of
gstudy, &8 "one of the most compreahensive, largest and most
entifically sound studies' that has been made on thase issues.
2396. Although the rasulcs of the study are subject to the
ional debare which has endured for years on this issue, the most

suagive evidence at this trial indicates that the raclal

position of the district's schools has an insignificant impact on
dent achievement, Thus, infarlor achievement, as a vestige of
regation, has been eliminated.

Q. Opportunities for Nasegregatcion.

The failure to take desegregacive action by a district that
. an affirmative duty to desegregate should be carefully examined

the court. If a districe has consistently dragged its feet om
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egregation, then the vestiges of the segregated system may remain.
The Boarxd of Educacion of Topeka's publliec schools did not

lement a race-conacious-student assignment plan following the
reme Court decisions in this case. The law, as‘intetpreted by
s court upon the remand of rhis cage, did noc appear to require
s action., Naevartheless, the closing of three formerly all-hlack
cols, the enrollment of black students at formerly all-white
ghborhood attendance centers, and tha inclusion of whice

idences in the attendanca azea of the fourth formerly all- black
mentary school, had noticeable desegregative results. One of
int{ffs' experts suggested a walk-in desegragation plan was

sible 1in 1955 and would have produced betcter rasults.

nically, the curxent attendance zones for elementary schools in
tral Topeka are not radically different from the walk-in pattern
gestad by plaintiffs' experc,

In 1968, with tha Green decision, and three years later with

Swann decision, it became clear that a race-neutral neighborhood
ool system would not satisfy the legal duty to desegregate unlesg
effectively desegregated actudent attendance pacterns. In 1974,
: Department of Health, Education and Welfare (HEW) brought an
iinistrative complaint agaiﬁsc U.8.D. #3501 over the digtrict's
tegregation, The complaint was dismissaed with the digtxict's
.tlation of short-range and long-range proposals involving the
ysing of schools, consgruccion of faclliries and.eStablishment of
Idle scheols. Schools with the highest minority percentages were
sed. Still, a few schools with maejority minority student
julations remained. During the time that action in response to

y HEW sult wasg considered, the rough outlines of a plan to

il -
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nate all majority/minozicy schools was developed at che
It was not pursued in favor of the long

request

1a Board of Educarion.

shorte=ranga proposala which were moze consigtent wich

‘borhood schools, but still gacisfied HEW.

Plaintiffs have agseztad that one result of the digtrict's

gregation effore ln the 1970s was the completion of Quinton

hts' gransformation into a cacially idencifisbla school.

atiffs contrast Quinten Heights with the adjacent Stout School.

t's minoricy population is spproximately twenty percent lase

. Quinton Heights' minozity enrolimenc. Still, Stout's minoricy

.entage Ls very close to the district average. Thus, by

ntiffs' definition, it is not & "yhite" school bordering 4

ck" sehool. Moxeover, the opportunity for further

" of these schools wichin che framework of gmallerx
or exhibits

jegregacion
shborhood schools 18 not apparent from the testimony

this case.
In 1984, the Board of Education developad ''Plans N and X"

ch represented a departure from the smaller neighborhood school

tem, Several goals and Juscificarions unrelated to school

egregation were suggested fq& the plans. But, one of the tlans'

sumptions' was that all majority minority schools would be

minaced.
plan N required closing two middle schools and gixtean

mentary schools. Two new elementary schools would be buile, and

, of the middle schools would be converted to an elementary

wol. The total construction cost of the proposal over &

ra-year period was esvimared to be $13.2 million, although

inificant annual operating savings were projecced.
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Plan X required closing four middle schools and geventeen
rentary schools. One new middle school and one ngw alementary
;01 would %e buile. Four middle schoola‘would bé convertad to
nencary schoola, The cost of construction was estimated to be
4 million, although, again, gignificant operating gavings were
2cast,

Under Plans N and X, it was projectad that no school's
»rity entollment would excead forty-five percent. In each plan,
sver, there would be two elementary scﬁools with a whice
511ment exceeding ninety-flve percent, and at least four achools
h white populations of approximately ninety percent Or MOYE.

The Board conducted public meetings in all pacrts of the
trict for comment upon the plans. Public reaction was uniformly

vigorously negative. No significant segment of the popuiacion
ported the plans. Because of the hostile reaction to the plans,
rher consideration of the plans was dropped. No vote was ever
en upon them.

 Public xeaction to the plane {ndicated a desire €O maintalin
1ler neighborhood schools, No evidence astablished that the
ogition to Plans N and X, or the falluras £o {mplement the plans,
racially motivated.

The court does not balleve the diatrict's conduct over thircy
rs indlcates a desire to pexpstuate sagregation by foregoing
ortunities to desegregate schools. After tha Supreme Court
dared that children ba admicted to gchools on a nondigcriminatery
48, the discrict completed efforts to apply a race~neutral
.ghborhood school attendance system to all students. This

duced substantial integration. After the Supreme Court

b=
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suraged race-conscious efforts To eliminare the vestiges of

cegation and HEW challenged the progréss of’desegregatioq in the

txict, additional action was taken to improve the racial balance

the geudent bodies in the digtrict., In recent years, the Board

rducation has demonstratacd & sensitivicy and commitment TO

ntain and improve integration within the district by drafting

g-range proposals with racial mixing goals in mind, The

criet's efforcs to desagregate have been.helped by increased

idential integration, The district has not bucked the

ographic forces that have improved the racial balance of schools.

At any time, moOTe could have been done €O achieve racial

ance in the schools. But, it begs the {gsue of this case to

ve that zacial balancing must be done today because it was not

e yesterday. More should be done to improve racial balance in
gchools 1f the existing inmbalance follows from defendancs' past
entional segregative conduct.' The district's higstory of action
inaction toward racial condicions in the distxict does not

gest that the zacial imbalance of the schools derives from the de

& system 0T 4 foot-dragging segregationise polley.

R. Other Factors.

Since 1976, members of the Board of Education of U.S.D. #501
re been elected through a discrict systed which impzoﬁes the
ortunicies for minority membership on the Board. Thers have been
10rity members on the Board for several years sarving in positions
‘h as Pregident of tha Roard, where vigorous and effeccive

idership has been displayed. The Board of Education currently has

1ority representagion.

The distriet adminiscezs various events and programs to
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urage interracial contact and echnic awareness. One notable
gram is the Topeka Adventure Center. All £ifth-grade studantcs
and the Center for two wesks Lln groups of approximately 100, The
Jps are balanced by sex, race, geographlc part of the ¢ity and
{cecononic level, The Center emphasizes sctudent iniciative,
ticipacion and cooperaticn in a variacy of activicies o;ganized

a microcosmic¢, non¢lassroon satcing.

S. Summary.
Tn conclusion, afrer reviewing a nultitude of factors which

¢ on the issua, the court 1is convinced that n:udents'in U.s.D.
1 are admitred to school and educated on a nondiscriminatory
{g. There is no 1lllegal, intentional, systematic or resgidual
aration of the zaces.

Plaintiffs appear to be arguing for a judicial fine-suning of
desegregation process in U.s8.D. #3501, As compared with many
egregation cases, zelatively small changes {n student and staff
jgnment would create che balance which plaingiffs deflne as
egregation. Blind reliance upon statistical measuxes of balance,
least with regard to student aséignment, was persuasively
ecrad by the Fifch Clrcuic in Prics. Although plaintiffs assert
er factors in corroboration of thelr thesis, a caraful review of
relevant clrcumstances establishes that the de Jure system of
tegation has been dismanctled and its vestiges aliminated.

The facilitles, curriculum, prograss of aducation,
racurricular activities and transportation offered by the
trict are not distinguishable on raclal grounda.

Students of differant racas accend school togather in

nificant numbexs in every part of the districet. School

olb§e
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ndance is determined by a comsistent application of naighborhood
ol principles. There is no gerrymandering. The race-nautral
nt of thase principles is untainted by past segregacive

ticas, Tha court is persuaded that da jurs segregation either
no aignificant effect upon residential patterns in Topeka or

. its impact on residential patterns has acteﬁua:ed to
gnifican¢e, Thus, tha factoxs which bear on the racial

1ition of school actendance are the factors vhich affect
dential cholce--economic, social and geographic factors--not
~ers directed by defendants.

Racial balance does not exist in the digrrict's schools. Some
sols have a significantly greater minority student population
n other schools. The schools with high or low ﬁinoriﬁy
sentages, however, are not the product of de jure gegregation or
srt intencional segregation. They are not isolated in
ghborhoods with contrasting raclal complexione. The schools with
h minority populatioms have not baen "minozity' schools
oughout their history., The schools with low minority populatlions

receiving increasing numbers of minoiity students., Denogiaphic
ces, uncontrolled by defendante, form the recial compositi;n of
schools.

Digparities also exist in the numbers of minoxrity facﬁlty and
£f at schools im U.8.D. #501., These disparities, however, ate
ther so large, nor so consiscant that chey {dencify schools as
1leally segregated.

Regardless of the mexits of raclal balance, the imbalance
ceived in this case Lz nelther unconstituclonal per se, nox

onstitutional in conjunction with other factors such as community
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tudes, test scores, faculty and staff assgignmentc O

xrunities for improvement, The zecord reflects that defendants
not cauge the present imbalance by engaging in ot perpétuating
vasciges of illegal race-consclous conduct., An examination of
school system as 4 whole reveals an integrated system free of
characteristics of de juxe segregacion.

Ticle VI,

Piainciffa have premisad cheir action in paxt upon Title VI of
Civil Righes Act of 1964. This statuce pzohiﬁicn racial
syimination in progzams zacelving federal financial assistance.
school district teceives federal finanelal assistance--gome of
sh is applied gemerally and some of which is earmarked for
:1fic programs. Therefore, Title VI applies to the dist:icu.

Title VI, however, only yeaches intencional discrimination,
:g¢ agency regulations promulgated pursuant to Title V1 provide

srwise. Alexander v. Choate, 469 U.S. 287, 293 (1983). The

srd does not establish chat defendants {nrentionally discriminace
inst pleintiffs or thet a policy of intencional discximinltion
had effects continuing to the present. Nor has a proper case
relief under federal regulations been ptoven- Plaintiffs have
syred that the district violated 34 C.F.R. §100.3(b)(2). Bue,
distzict's studant and staff agsignment criterlia do not have the
ect of diseriminating against students because of thelr race ot
{mpalring the education of minority students. Therefo:e,.:eliof
er Title VI is not warzanted. |

The State Board of Education.

Plainciffs have alleged that the State Board of Educanion

E) is responsible for the racial condicions wichin U.S.D. #1501,

.
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y for what SBE has nor done chan for what SBE hag done. When

; case was filed, SBE d4id not exist. The State had a
srintendent of Public Instruction, bus this'ofﬁicer did not hava
izal supervisory powers over local public aschools., The State's
slvement in this case was limited to defending the
igicucionality of the statugca which permitted, but did not

nand, segregation in grades K-6 in Topeka's schools. After this
mmse failed, the statute was repealed. In 1966, Article 6 of the
548 Constitution was smendad, This amendment provided for the
ation of SBE which would supervise elementazy and secondary
zation, The Constciturion expressly reserved contrxol of public
s0ls to locally elected school boards, howaver., See State ex

. Miller v, Board of Education, 212 Kan. 482, 511 P.2d 705 (1973),

This 1is an offlcial capacity action, The individual members
SBE are being aued in thelr cfficlal capacity for injunctive
tef. To prevaill in sueh a suilc, plaintiffs nmust demonscrate that
1s a "moving force'' behind the Lllegal segregation which they
ege. Kantucky v. Graham, v.8, ___ (slip op. at pp. 6~7,
5), It must be egtablished that SBE's poliley oz cusﬁom playad a

t in the presence of illegal segregation within U.S.D. #3501,
In 'Rizzo v. Goode, 423 U.8, 362, 377 (1976), cthe Couxt reversed

injunctive decree involving police conduct in FPhiladelphisa,

tinguishing two achool desegregacion cases (Brown and Swann) on

) grounds that the defendants in Rizzo were not shown to have

izived others of their constiturional rights by their own conduct,
In this case, plaintiffs'have attempted to establish liabilicy

the members of SBE by showing that SBE falled to polica che

48




egregation process im U.8.D. #501 and falled €O provide

Lstance, guldance &nd impetus for desegregation. The courtAftnds
t SBE hag baen inactive in this avea. Bur, plain:iffa have

1ed to demonstrate that the poliey ot custom of SBE is a toot

gse or moving force behind the racial condicions which curzently
gt in the diserict, Thexe has been no showing chac tha conduet
SBE has deprived plaintiffs of their comstitutional rights. The
pongibility for sctudent and staff assignment &s well as for the
alization of educational opportunity within the distxict rests

. the local school board. The State has repealed the legislatlion
horizing segragaclon. Leglslacion prohiblicing digerimination has
n enacted, Any residue of segregation craceable to the repealed
tute has been eradicated {n the court's opinion. For these
sons, the court believes SBE Ls not responsible for the raclal
ditions present &n the disgricc,

', Conelusion.

U.s.D. #501 provides a high- -quality educacional opportﬁnity to
| students on a nondiscriminatory basig. There ig no significant
consistent disparity in the faculty and scaff, facllities,
insportation or extracurricular activities avallable to stqdents.
1den§s are assignad co schools on & raca~nautzal basis. The
serict'e nelghborhood school approach has achleved & nigh level of
:egtation, but not racial balance by any measure. The racilally
salanced gchools axe not the product ¢f overt O covetrt
.enclonal segregative conduct. The court 1s convinced after
siewing a multitude of factors that the vestiges of past

stegation in the district have been digsolved by tine, damogtaphic
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ige and the district's sceady course of race-neurral and

wgracive action. This case has teachad an appropriate

19

suement. The district has a unltary system of education.
Accordingly, plaineiffa' claims for ralief are denled.

IT IS SO ORDERED.
Th
Dated thie E? == day of April, 1987 at Topeka, Kansas.

19 ynder Dowell v. Board of Education, 795 F.2d 1516 (10th
. 1986), the otiginal order to Jecegrepate remains effactive.
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