g R IN THE UNITED STATES DISTRICT COIRT

FOR THE PISTRICT OF KANSAS

JER RROWN, et al.,
Plainciffe,
and

U.ES and KIMBERLY SMITH, minox
ldren, bv their mother and next
and, LIMDA BROWN SMITH, et el.,
intérvening Case Mo. T-316
Plainciffs,

V8.

RD OF EDMUCATION OF TOPEKA,
WNEF GOUNTY, KANSAS, et al.,

Defendants.
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MEMOP ANDRUM AND _ORDER

Introduction.

In 1954, the Suprema Court's landnark decision in chis case
naled the close of a disgraceful period of de lure segregation in
ools of Topeka, Kansas end other parcts of the natlon., Thlg case
. zaturned to this court for a trial cto determine whether the
‘tiges of de jure segregation have been eliminated, The crial was
ducted from October A, 1986 ro October 31, 1986, Post-crial
afs were filed in December, 1986, Reply briafs followed on
uary 28, 1087, The court is now prepared to {ssue the following
Wings of fact and céhcluaions of law. |

. History of the Casa.

This cage grarted in 1951 as & class accion challenging 2

ite scatute which gave the defendant Boazd of Education of Topeka,
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ne: Co&nty. ghe power to oxganize geparace schoois for black apd'
e elementary students, grades one chrough 8ix., At rhat time,

e wera elghteen white elementary schools and foﬁ: black

entary schools. White students werd assigned to the gchoolsg on
basls of neighboxhood disexicts. No transportation was aFforded
e gtudents. Txzamsportation to the black schools was provided by
Roard of Education. Students could attend che black school of
¢ choiece. In practical effect, ome of the original plainciffs.
rex Brown, was guing for the ziéht fo have ﬁis daughtez, Linda,
nd a neighborhood white school {nacead of taking a bus to & |

'k school. '

The Stace of Kansas intervemed in the rrial o defend the
ititucionality of the state legislation authoztizing elemé“C&rY
ol segregation at the option of school boards in clties of the
st clagss. The trial c¢ourt, on August 3, 1951, refugad to
sstitute our own views for the declared law by the Supreme Court"
upheld the consgcitutionalley of stace-authorized segregation in
ska's public elementary gchoola., 98 F.Supp. &t 798.
~ The Supreme Court accepted the trial court's finding that the
Eical fgeilities of white and black schools in Topeka and other
‘ngible" factors were equal, but concluded that 'in the field of
1ic education the doetrine of 'separace but equal hag no
ce." 347 U.S, at 493, This finding was based on the conclusion
t separating childten "from others of similar age and
14ficacions solely because of their race generatas‘a feeling of
eriority as to thalr status {n the cemmunity that may affgct
4r hearts and minda in & way unlikely ever to be undone."' 347

. at 404,

At the close of the fourt's opinien, reargument WaE orderad on
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qughti6n of telief. One year later, in May 1955, che Court
d that "subsrantial progress' in the elimination of raclal
rimination in public schools had been made.in Kansas, 349 U.§.
99, The cage was then remanded to the U.S. piserict Court of
as to fashion and effectuate guch an equitable decree as was
egsary and proper to admit to public schools on & racially
igeriminatory basis with all deliberate speed the parties to
& cases." 349 U,S. ar 301, The Court noted that!
ditionally, equity had been dharacte:iZéd by‘a practical
4bilicy in shaping its remediece and by a facllicy for adjusting
reconciling public and private needs." 349 U,8. at 300.
Following the zemand of this case fzom the Supreme Court, the
xier coutt conaidered a remedial deciee submivead by the Boaxd
‘ducation. The "centzal principle’ of the decree, as described
he district court, was that children, regardiess of colot, would
:nd the school in the digrrict of thely residence. 139 7. Supp.
169, Addressing the concern that sone all-black schoole remained
sr the Board's plan, the court stated:
Desegregation does not mean that thare must be
intermingling of the xaces in g1l school disecxices.
Ir geans only that they may not be prevented from
intermingling or going to school together because of
race oxr color.
T£ it 15 a fact, as we understand it is, with
respect to Buchanan School that the Alstrict is
{nhabited enctirely by colored srudents, no violatlon
of nn{ constitutional right results because they are
compelled to attend the school in the diserict in
which they live,
Tt is the conclusion of the court chat while
complate desegregation has not veen acconplished in
che Topeka School System, a good falth effort toward
ehat end has been mada and that, thetefore, the plan
adopted by the Board of Education of the Cley of
Topeka be approved as a good falth beginning €O
bring about complete desegregation.

) F.Supp. at 470,
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No appeal was teken from the disztict court's ozdex, Thls

, remained inactive until 1979 whan a new group of parents with
sol children in Topeka's publlic schools wer@ permitted to
szvene. The new plaincififs charge that the manéace to

3gregate Topeka's schools has never been coﬁpleced. After & long

-ess of discovery and the considazation of prerrial motlons, the

al of this case was accomplished.

. The Parties.

The new named plainciffs in this case are a group of parentd

h black echildren attending various schools in Unified School
criet #501. In place of the Roard of Education of Topeka,
wnee County, Kansag, Unified School Discrice (u.s.D.) #3501 has
n named a defepdant. In 1565, by a grate statuce unifying school
tricte across Kansasg, U.$.D. #501 was degignacted as the successor
Topeka Public Schools No. 23, the distriet served by the original
endant Board of Education. U.S.D. #501 includas public schools
the same area concerned in the original complaiaT plus |
stantial additional cexritory annexed by the Clcy of Tépeka gince
& case was Filed. Prior to the creation of U.S.D. #501, che
indarles of Topeka Public Schools No. 23 grew with che cicy limlcs
Tope?a. The boundaries of U.S.D. 501 and the city lgmics'cre no
iger coterminous. Thete are chree other school districts in areas
:1ying Topeka, Kansas. Thaese districts ate not parties to this
cion.

The State Board of Education (SBE) 1s a party defendant in
1s cagse. It was created by state constitutional amendment in
66. The SBE became an operating bedy in 1969, 1t supervises

ementary and sacondary education in Kansas.

b
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Legal Principles.

gince 1955, the defendant school district and ics p!edGCéSSQ!

. been charged "with the affirmative duty 0 taka whatever steps

1t be necessary to convert Lo a unitary systen in which racial

.ziminacion would be eliminated zootT and branch." Green V.
aty School Board, 391 U.S§. 430, 437- .38 (1968), 'Each instance of

silure or refusal to Fulfill this affirmacive ducty continues the

lation of the. Fourteenth Amendment . Columbus Board of Education

Penick, 443 U.S. 449, 459 (1979).

Unfortunataly, even in 1987, it is mot claazr what unitarinese

ails. Note, Allocating the Rurden of Proof After A Finding of

rariness in School Desegregation Litigacion, 100 HARV.L.REV. 653,

(1987). "[Tlhe natuze of the desegregatlon camedy ls to be
ermined by the nature and gcope of the consticu:ional

lacion." Milliken v. Bradley, £33 U.s. 267, 280 (1977). De

.ta segregation (segregation caused by private choice) and
rregation caused by authorities other than those gued in this
je, axe not part of the constitutional violagion found in 1954.

, Keyes v. School District No. 3, 413 U.§. 189, 198 (1973); Swano

Charlotte-Mecklenburg Board of Education, 402 U.8. 1, 23 (1971) .

.zrefore, a uniltary school system pust be one that has revarged the
gregation caused by the school board's dual system in 1954,

yton Board of Education V. Brinkman, 443 U.8. 526, 538 (1979)

Dayton II').
The mixing of students of different races in the schools 18

obably the most important factor in determining unitarinass:.

frer all, separate bur equal schools violate the Conscitutions)

£, complece yacial balance is not requized by che Constitution.
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i, SUpré, 402 U.8. at 24; Dayton Board of Education V. Brinkman,

s

U.S. 406, 413 and 417 (1977) (''Dayton I"). Even the exlstencs
s "gmall number of one-race oI virtually one-race schools within

tstrict is not in and of itgelf the mark of a system that geill

~tices segregation by law." Swann, Supré, 402 U.8., at 26, Many
er factors should be considered ag well, Green, 8UpPI&, 301 U.S.
438 (faculty, staff, transportation, extracurricular activicies

facilities); Keyes, SUpPI&, 413 V.8, at 196, 213-14 (school site

ation, school size, school cenovations and additions, gctudent
endance zoneg, student assignment and gransfer options, mobile
gsxoom units, transportation of Studeﬁcs, assignment of faculty
staff, community and school sdmintstration attitudes).
Fvidence of segregative motive or the absence of guch inteant
relevant but not controlling in derexmining unitariness. "The
gute of the poest-Brown I conduct of a gchool board under an
acigfied duty to liquidate a dual system 1g the effectivenass,

the purpose, of the actions in decreasing or increasing the

regation cauged by the dual system.'' Daygon I1, supra, 443 U.S.
538. ‘

In sum, a unitary scﬁo&i'syatem 1g one in which the
xaccéziscics of the 1054 dual system elthex do not exist or, if
y exist, are not the result of past or pregent {ntentional
regative conduct of defendants or thelr predecesSots.

The Progress of Desegregation in Unified School Distzict #501.

Desegregation staxced in Topeka's public gchools prior to the
dmark Supreme Court decisicn in chis case. In 1951, theré was
y one public high school. It gexved white and black students.

xegation in Topeka's juniox high schools had been declaxed

.
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msritucional by che Kansag Supremé court im 1041, Crahan V.

.4 of Bducarion, 153 Kan. 840, 114 p.24 313 (1941). 1Im September

}, black elementary s:udaﬁts who lived in the Alseriets of two
.white elementary schools (Randolph and Soqthwast) were permittad
ictand cthose gchools, In January 1054, twalve other fotmozly
-white elemencaxy schools permitced nlack student enrollment.

One of the all-black elementary schools, McKinley, was closed
the end of the 1954-53 school yedr, when this case was remanded
the Supreme Court. Ry the 195556 school yeat, hiack elementery
dencs attended eighteen of the twventy-three elementary gchools.

following sclwol yeat, fLfry-six pervent of Llack wlementary
dents attended formerly all-white achools; sixty-seven percent of
te students attended schools with black studencs.l

In 1959, Ruchanan Flementazy School, a de jure hlack gchool
ch had remained all black ot virtually all black, was closed.
hington Flementary school, the pepultimace de jure hlaék school
operation, was closed in 1962,

By the 1968-69 school year, further PIORLRES ar Aegegregation

evident. The last de jure black school (Monroe) had &
nty~five pexcent white studenc population. Tt was ona of foux
ools, out of thirty-four elementaxy schools, with a mafority
ok student population: Belvoir (56.76%) Lafayette (52.68%);
woe (74.78%); Parkdale (90.84%), Roughly #1fry percent of black
mentary studancs artended Echools wicth majority black gtudent
yalations, The percentage actending schools with a black atudant

julagion of seventy-five percent OT greatar wWas 27.5%.

1 Unless stated ochexwiae, the numbers stacad in this
lnion do not include sgudents atvanding special programs such as
id Seart, Capivol Clry Sechool, or special education progTams.
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oximately f£ifry percent of all white students areended schools

\n were ninety percent 0T WmOXe& wvhitce.

0f the eleven juniox high schools, oné Had & ﬁajoricy winorlcy
jent populacion==East Topeka Junioz High (60.43%). Roughly forcy
sent of all black junior high school students accendad this
yol. Approximately eixcy percent of a1l white funior hlgh achool
jents attaended schools with white pooulations exceeding ninety
cent. |

In the 1968-69 school year, there were thxée high schools in
p. #501. None of the high schools nsd & majority minorlty |
slation. Topeka West High School was virtually all white
,36%). Roughly a third of all white high school scudents
ended this echool.

During the 1968-62 school year, the cotal minority gtudent
ulation wes approximately geventeen percent; the toral black
dene populatlon was nesr twelve percent.

The student attendance figures for the 1985-86 school year

¢ lictle resemblance to the figures for 1954, None of the former

jure black schools were open in 1985, Qf the twenty=-six

mentary schools, only one had a majority black sturent

vulation.z Three had majority minority populations!t Belvolr
B67); Lafayette (56.81%); and Highland Park Noxth (57.92%).
ighly twenty«nine pexcent of all black elementary gtudents

.ended these schools., Five alementaxy schools had student
sulations over ninety petxcent white. These schools accounted for

yroximately twenty-four percent of the white elementary gtudent

sulation. No school had a ninety-five pexcent whice gtudent

2 Highland Park North Tlemencary School was oné scudent
et of a 50% black student body.

-8-
PAGE .89




lation.
In 1980, the school discrzies ¢hanged from a junlox high

des seven through nine) to & middle school formar (grades seven
eight). In the 198%-86 school year, NO middle school had 2
zity minority student population. Two niddle schools had white
lent populations excaeding ninety pazcent—iFrench (93,77%) and
lon (90.71%). These two schools served approximagely thirty-ons
ent of the white middle gchool student population. Landon has
e baen closed and its student populatlion has been aésigned Lo
wche |

None of the three high schoole in the disrriet had = majority
yrity population in the 1985-86 school yeax. One high school,
ska West High School, had a white sgudent population exceodling
sty percent--92,06%. It gerved roughly forty-one percent of all
re high school students {in the district.

The student population for the 1985486 school year Wwas 26.1%
sricy and 18.6% black.

In sum, when thls case was £iled, 100% of black alementary
Jents attended 100% black schools. Last school yeatr, only eight
cont of black elementary students attended & majority black
ool.' Even in this school (Belvoir), chere was & gubscantial
te student popularion (38.1&%).3 |

Plainciffs' Contentions.

Plaintiffs acknowledge the subscancial progress mada toward

egregation in U.S.D. #501, Plaincliffs contend, however, that

3 There was testimony chat the pinority student population
Belvolr increased to 66% in the curzent school year.

"
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: Ehe iaars the digtzicc has passed up opporTunities to jmprove
.al balance throughout the diserice; that the Vus:iges of cthe da
» system of segregarlon remain in the form of "raclally
wifiable" schools; and cthat the existence of these schools
iscraceg that the mandace of che Supreme Coutrt remalng
11f111ed. Plaingiffs stress stariscical measures of raclel
icity. Under thesge measures, {1f the racial apportionment of
jents in one sehool varias from che digrrict average by too great
afcentage; then the school is :aciaily identifiable.‘ | |
‘Plaintiffs assert that the racial idanticy of schools, as
ermined by student saclal caclos, ls corroboraced by faculty and
ff assignments, communi:y acrirudes and studentg' tegt scoras.
inciffs furcher contend that the racial identicy of gschools has
n maintained by a8 varilety of means (e.g., school site location,

ional attendance zones, school additions and boundary location).

Defendants' Contentions.

Defendantg contend thet U.S.D. #8501 4s now & unitary schooi

tem, Defendants belleve plaintiffs place too much emphagis on
cacial balance of students ag a weasure of a conatitutional'

lacion, and that demogxaphic forces or other forces beyond the
0ol distriet's contxol axe responsible for the racial imbalance
,sent in the schools. Defendants beliave that faatorsAother than
dent asgignment count in the Astexminacion of a constiturional
ylarion, and that cthesa factoxs (e.g«, ellocetion of regources,
formity of curzicula and instruction) indicace the district

;tares & unitary school system.

[I. Burden of Proof.

Plaintiffs have the burden of proving that 11legal segregation
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es in U.8.D. #3501, Whecher the suzden of proof should shific to
defandancs to prove that 1llegal segragation dogs not axis:,‘
wse of the hiscory of {ncencional segregacion within the

riect or because of the racial imbalance 1in the échools' studeﬁc
\as today, 1s a diffiecule question. The passage of cime,
>g:aphié dynamics and changes in adminigrraclve personnel detract
y the justificaglon for the Keves presumpeion in thig case.

does this case fitr the Swann presumption easily.5 Ragardless
:ha operation of these presumpcions, the court belleves

sndante have proven by a prepondarance of the evidence that

.D. #501 4s & unilrary school system.

Does Illegal Segregation Remain in U.8.D. f1501°

A, Scatistical Meagures of Srudent Population.

The court shall examine many faccors to declde vherher illegal
regation existe in U.S5.D. #enl, But, the cratisrical measures of
zacial makeup of the schools' student bodles are of prime
ortance, Often in school desegregation cages guch gstatiscics
ne prove a pattetn of discrininacion. The separation of the

es is the chief vescige of de jure segragation. If the races are

longer separated, then the gystes may be unitary. Since the

aracion of students by Tace can be repregancad gracistically,

& In Keyes, supra 413 U.8. at 208, the Court held that
of of ”incenciona%!y’sng:egacive school board actions in a
mingful portion of a school system « « croacas & presumption
it other aeﬁregatad schooling within the sysctem is not

rentitious.

5 In Swapn, supra, 402 U.S. at 26, the Couxt held that
ol authdrltles had the buxden of proving that gtudent
jignments were fgenuinely nondigeriminatoxry' when 4 desegregation

in %eft Mgome sechools that are all oF predominantly of one race

- ll-
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 measures are imporrant O this case.

A major issue in this case Ls the importance of statiscical

al balance thxoughout the districte=i.a., maintaining & ratio of

lents in each school that approximates the racial mix of the

lze distzict. The graeiscics indicace that whice and minozlity

ljents are not saparated by race. Significanc numbers of white

nonwhite students attend every school 1n the distriet. But,

ce are disparities in the racial makeup of verious schools'
s1lments. Plainciffs hinge thelx case on ¢his absence of zaclal
anca in all schools and the failure of the deféndants to take
ion to promOte‘:acial balance.

Plaineiffs suggest that a school Ls racially {dentifiable ox
alanced 1f its percentage of minority students falls beyond + 15%
the dlstrlct average of minozity studentg. For instanca, since
ut 26% of the district's alementaxry seudents are nonwhite,
int1ffs contend that & gchool with & minoricy enrollment of less
n 11% 1g a "white'' school, and 8 school with & minority
wulation of more than &417% 1s & "nonwhice'' school. Plainciffs
ee that tighter and wider xanges of racial balance hava been used
desegregation litigation;.buc emphasize that undet any‘:apge soma

1ially Adentifiable oI {mbalanced schools exist 4in che diat:ic:.7

6 Racial invencories of studencs in the distrlet were not
>t between 1954 and 1966. The firgt complete {nvencory avallable
the ecourt s for the 1967-68 school yesz. 5o, precise measures
racial mixing are not known £ox the firsc decade following the

sand of the case from the Suprexe Court.

7 Hpe could comgend that £or a echool ro be raclally
entifiable, the gtudent population should be balanced at fifcy
rcent whice and f£ifcy percent aonwhite., This is not plainciffa'
ew, They argue thact, in Topeka, @ fifey percent nonwhite school is
entdfiably nenwhite because the size of the deviation from the
strict average of nomwhite gtudencs means che gchool has

gnificancly more nonwhice students than other gchools.

.l2-
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rhe dlseziet 4is responsible for crudent assignment, it is

1sible for cthe racially idencifiable gschools.

Undoubtedly, raclal imbalance can be the result of past

gative acts by school authorities., BuUC, racial imbalance is

purposeful
Penick,

scitutionsl only if it is caused by defendants’

1 discrimination. Sae Columbus Board of Fducatcion V.
gupra, 433 U.S. at 4203

., 443 U.S. ac 464-65; Dayton I,

ngton v. Davis, 426 U.S. 229, 240 (1976). The Supreme Court
onal imperative even

,ald that racial balance 1is not a constirued
zposeful segregaclion, Swann,

433 U5, at 417; Milliken v.

Lstxicts with a higtory of pu

1, 402 U.S. at 24, Dayton 7, supra,
ley, supra, 433 U.S. at 280 n. 14, Other courts have approvad
n which schools fell outside the + 157

atory desegregation plang 1
Sae Price v. Deanlson Independent

20% range of racial balance.
ol District, 694 F,2d 334 (5¢h Cir. 1982); Diaz v. San Jose
1ed School De., 633 F.Supp. 808, 814 (N.D.Cal. 1985); Singleton
541 F.Supp. 904 (8.D.Miss.

‘aekgon Municipal Separate School Dits y

), (The Price case concains an extensive, well-reagonad

4oism of a trial couxc's reliance upon staristical zacial

1lance among &chcols in Denison, Texas to prove illegal

regation.) Thezefoze, racial balance is not an essential

ribute of a unitary school system:

Nevertheless, racially consclous studene assignment with the

1 of vaclal balance hag been approved as & remedy in
$wann, supra, 402 U.8. at 25. This ls

{a which ofren cannot be

egregation litigation,

ause school segregation has an inerc

ntered by a purely neutzal force. 1In order €O achieve ''the

sctual desagregation,’ (Swamn, JUpr e,

jarest possible degree of
rdens and advantages

) U.8. at 26) and, perhaps, to gpread the bu

desegregacion uniformly chroughout a discrice, courts have used




al balance as & taxget for remedial action.
g¢41l, the need for a cemedial decree targeted rowaxd tacial
nce depends upon whether the present imbalance derives from the
ure system OF other intentional disczimination. It is difficulc
'zace the cause of racial imbalance from the record of this
:. A race-neutral syscem of student agsignment based on
shborhood schools has been amployed in the disgriet fox more than
e decades. Although there {s some dispute && tO whether raclal

ince has been maximized under the congtraints of this system, ic

1ot be gainsaid that residenca rather than race determines school

sndance in the distriet and that the effects of dg Jure
regation have bean gubstantially countered. |

Tt ecould ba axgued that curreént racial residential pat:e:ns
, in turn, student arrendance patterns have been gffactaed by

endants' past discriminacory acts, buc there has been little ox

evidence to support this contention. Obviously, gseveral forces,

h social and ecenomic, can 1nfluence residencial choice. See

liken v. Bradley, 418 U.S. 717, 756 n. 2 (Stewart, J.,

ureing); Austin Tndependent School District v. United Staces,

) U.8. 990, 994 (1976) (Powell, J., concurzing). Thirty years

¢he then Attorney General of Kansas apaculated that segregated

hy

idential patterns in Topeka were influenced by che segregated
ool system. There is good zeason to question the strength of the

~.eged causalicty, however. For instance, black students recaived

se trangpoxtation to black elamentary schools under the de jure

stem. (Linda Brown l1ived neay the white Sumner School and took a

s to Monzoe.) This may have seduced the incentive to live neax

ack schools. Additionally, in most instancas whice schools were

oLk
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eed near hlack gchools (Lowman Hill near Puchananj Parkdale near
ington; Grant near McKinley; Van Buren nNeAT Montoe) . This may
dissipated segregated ragidancial patctazns. Finally, twe

L+ witnesses gave conflicting views of curzent research on

her school segragation cauges recidencial segzeggtion-_

The only evidence concerning the discricc's recent actions
izding housing indicatres that the district has opposed housing
accs which might impede zacisl balance, and chat ¢he districe
attempted t©o parsuade realrors of the uniform qual{cy of the
ic sehools actoss the distriet.

Even agsuming the influence of school segrégation upon
ldential cholce 30 years &80, the steady progress of school and
ldential integracion in TopekA over three decadas (particulazly
¢ormerly segregated attendance sones) indicates that the effecte

school segregatlon on regidential cholce, 1f any, are not

nizable today.8
Therefore, although the ilssue 1o this case Ls whether
{tional remedisl actilon is appropriate, it is inappropriate to
raclal balance (a remedial targec) ag the determining factor of
cher remedial action is neceésa:y because: 1) teclal balance 1s
a per se measure of an unconstituzional level of gegregation;
2) after 30 years, one cannot a83uns that the racial imbalance
¢h remains is a vestige of the de Jure system O other illegal
xegation. The court ¢oncludes that sratlstical measuxes of

1{al mixing aze an impo:tant‘faCtor in determining whethat

8 gchool integracion pay lead to white £light and residential
;regation., There was glight evidence 1n chis case that soune white
lght zesulted from integrationm of the elementiry gchools. But,

y evidance did not estanlish that current residential pacterns
7e been $ignifiicantcly affected by whice flighc.

-15%-
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11ges of segregation remain in 1.8.0. #501., But, rhe issue is
decided by whether the sehools are racially balgncad.

The statistics indicate thar srudents in 11.8.D. #3501 are not
irated by race., The smallest percentage of white students in any
sol in che 1985-86 gehool year was thirtv-elght percent. The
llesr percentage of nonwhite gcudents in any school was six
cent. Of thirty-£five schools, three had minority populations
seding fifty percent; eight had white populacions excceding
ety percent. Only one school had a black student populat*on
ch exceeded fifty percent. Only eight parcent of all black
mentary studengs (4.7% of all black scudents) attended this
col. Only twenty-four percent of all white elamentary scudents
endad schools with white student populations exceseding ninety
cent. In tha 1985-86 school year, there were tWo piddle schools
‘h white populations exceeding ninecy percent. The studenc
sularions of the two schools have been consclida:ad foxr the
16=-87 gochool year. One of plainciffs' expercs, Dr. Gordon Foster,
srified that 1f trends concinue, che congolidated school will soon
some ractally balanced a8 measured by the I 15% standard.
rry-one pejcent of the dlstrice's white high gchool students
tend a high school wich 2 ninegy-two percent whice population.

+ the nonwhite student population of this school is within sixteen
rcent of the discrict average of nonwhice high gschool students.
., Foster also predicred that this gchool would soon become
cially nonidencifiable.

When one totals the student populations of the elght schools
aintiffs have labeled as racially jdencifiahle nonwhice ox vastige
‘hools (Eigenhower Middle School and the following elementary

hoole: Quinton Heights, Lowman Hill, Highland Park North, Hudson,
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ayetce, Avondale Fasgt and Belvoiz), one Zinds that the gchools
atcended by more whice students chan black students (1,248 whice
dents, 1,079 black students). Indeed, white studencs make uUp

se to half (49,3%) of all the gcudents thac grrand these

egedly nonwhite schools.

Statiscical indices designed to measure deviation from racial
ance (dissimilarity) and opporcunicy £oz intgrracial contact
posure) indicate relactively high levels of integration in U.S.D.
1, although the leveis may be lower chén other school syateﬁs
h mandatory busing plans O orhar more aggressive zacially
scloug etudent assignment plans. In general, the sta:isticui
surzes of racial balance have been §table over the past five.

\LS.

The student attendance figures foz v.s.0. #1501 reflecc an
luxing integrated nondigcrininatory systenm of aducation. Although
.1a] balance has noC baen achiaved, studencs are not geparated on
. basls of tace., Thus, a vescige of gagregation has been

lminaced.

B, Student Transfer Pollcy.

The evidence does not suggest that gransfers have‘béen
emiteed to avold tacial mixing. Indeed, in recent yaears, che
sdent transfer policy has been uged reo improve‘tacial balance of
hools within the disecziect. In 1978, a pelley allowiﬁg gcudants
sedom of cholca within the district was adoprad., Within two

arg, the polley was discontinued bBecause it contributed slighely

9 The number of ''racially {dentifiable' scheols (using che
15% standard) has increaged from nine t€o £ifteen in tecent Vears.
t, this increase tnvolvas four schools which in their hiscory have
{ggcrossed the + 15% chreshold and two schools which have had
adually growing minority populations. The increase does not
pear to have been caused by disctrict action.
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r;cialrimbalance. In 1980, a majority €O oinoricy trensfer

icy was ascablished, It is scill in effecr. Under this poliey,
ns fers which do not improve ractal balance arze disallowad,

xefore, the district has emplovad a student txansfat policy which
ourages integration, not segregation.

C. Oprtional Accendance Zones.

Students residing in opcional actendance zones have the option
ettending mere than one school, The use of Optional actendance
1es has been sczutinized becausa optional zcnes may allow white
ydents living in zacially mixed districts TO attend an adjacent
Lte school rather than a racially mixed school. Optional zonas
e used in Topeka's public schanle baforae 1954, Since 1954,
cional zones have been used in racially mixad residencial araas
1 gll-whicte lucatlous. Heuve, opt lovnal zones, 1F they had o
sregative purpose, were not used solely to segregate. A latge
sber of optional zones were elininaced in 1964, All opeional
nes were eliminated in 1976, Tt is difficult £o dereraine the
fect of optional zones in U.S.D. #8501 wighout knowing how many
{ldren lived im che zones Ox how children of different races
ercised their options. Defendants' expert, Dr. William Clark,
timated, without direct contzadiction, that 7.6% of elementary
udents and 9.2% of junior high students lived in optional zones in
e 1963+64 school year. He also concluded the zones did not have 2
gnificant gegregative effect. The coutt balleves any ssgreg&cive
fect of the zones wag slight and does not remain today.

D. Space Additions.

Plainciffs have ciicicized the ugse of space additions, guch as
ytable classrooms, at raclally {mbalanced schools. Plaintiffs

ve &lleged thac school suchorities chosa to perpstuate segragation
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these schools (parricularly yhige! schools), instead of shifting
ool boundaries oz othaxwise reassigning students in & panner that
\1d improve racilal balance. For inmsrance, in some cases,

litions ware made CO racially imbalanced schoolslin areas of
idential growth when sehools in the more raclally mixed centzal
.ts of Topeka were becoming underutilized.

The use of spaca additlons was conglscant with & race=neutzal
Lghborhood school policy. It was not a wldespread praccice, for
jgance, to expand gchool boundaries and make space addictions to.
low children to avold integrated schbol settings. Nor were
sdents encouraged to transfer to segragated schools at which space
1iriong were made. Fuxchermore, it appears from the veport of
ainciffs' expert, William Lamson, that gpace additions wexe
ployed at predominantly white, predominantly nonwhite and racially
lanced schools. Ex. 219 =t 185. 1t is pogsible that actions
consistent with neighborhood schools could have been taken to
oid space additions and improve zacial balance, But, it has not
en shown that gpace additions wete {nrentionally used to promo:a

gregation or that schools are racially {pbalanced today because of

ace additions.to

10 plainciffs chose to emphasize Chat virrually &ll the
rrable clagstooms placed at the senior high schools weté placed at
ypaka West High Schoole=the identifiably Hghive' senior high school
. che dizerict. Of course, {f portable classtoons had not been
laced at Topeka West, the raclal identity ¢f cthe sehool would not
ive changed. Insceaé, nore students would have attandad the other
lgh schools which omay have had & better racial balance, but whieh
ire probably overcrowded. Plainciffs have not denled the
rexcrowding problems experienced at the high schools. Nor wag the
sasibility of placing portable clagstooms at other schools wall
stablished. Placing poxtable classrooms A&t Topeka High, the school
ijacent to Topeka West, would have been very difficulc. Even by
laintiffs' standazd, Topeka West is now on the threshold of racial
lance. Therefore, the placement of portable classroomd at Topeka
sst has not prevented desegregation. '
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E. échool Closings.

The school closings over thizty years in the discrict indicate

1licy of desegregation. All four de Jure hlack gchools have been
ied. The de iure black school (MeKinlay) in Noxth Topaka, the |
1 area of the city noxch of the Kangas River, was closed in 1955
the black ehildren ware assigned to Crant oi fuincy elementary
olg, OGrant was closed 1n 1977, Now all elemenrtary students in
'h Topeka attend Ouiney Sehool. Waghington and Buchanan schools
: both closed by 1962. ~ﬁ0nroe was closed in 1978, The plerce
yol was ¢closed in 1959, one year afrer Lvs attendance zone Was
sxad into the district. It was an all-black school., When
«dale was closed in 1978, it had a minority student populacion of
59%. Three schools in central Topeka closed with relatively high
srity populacions=--Van Buxen (1964, 40% ast.)) Centxal Paxk
30, 42.9%); Polk (1979, 48%). Three schools with relatively low
sxity populations have been closed--Dawson (1966, 0% est.)}
ldon (1977, 3%); Landon Middle School (1986, 9.2%). Three
ools were closed when they had ninority populations near the
trict average--Rice (1981, 34,5%); Grant (1977, 21%); Clay (1975,
78y, 4t |

Alchough a few schools with desirable racial balances have
n closed, there is no pattern of closing schools to avold racial
ing. Indeed, on the whole, the closing of gchools appears to
e baen an integrative device.

F. 8chool Openings.

Saveral schools with viztually all-whire enrcllments opened in

s

11 The Lincoln Elementary School was racially mixaed when it
ged in 1962.
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1950s or early 1960s. These schools included MeClure, Sheldon,
chron, MeCarter, Bighop and Hudsoun alementary schools, as well

'axdine, Elsenhower and Landon junior high gchools, and Topeka

. Sentor High School. These schools ware in atreas of residential

ineion. During the szame period, new gchools with mixed raclal

,ositions replaced existing facilities at Lowman Hill, Lafayecte,

\land Park Cancral, Cencral Park and Belvolr elementary gchools.

latter two schools were built 4n 1967, Linn Elementaxry School
bulle in 1964 and appears to have had a significant minority
12 14 1970, French Junlox High School opened as &

In 1980, Chase Middle School opened as

sllment.

jominantly white school.

acially mixed gehool and Central Park Elementary School reopenaed

Robingon Middle School, 2 racially mixed school.

Although, on its face, the construction of schools,

eicularly on the west side of the district, appears ©toO have

moted racial separation, the court doas not believe that the

crict's school construetion policy was {ntended to maintaln or

mote §egregation. Most of the conatructlon occurred during the

ik years of student enrollmenc. More schools were needed. The
\acion of the schools in axeas of residential expansion was

the race-neuttal nelghborhood school concept. Thera
ld.havc

ysistent with
no evidence that the students accending thesa schools cou

+o accommodated in the existing gehools or that land was avallable

¢he older, more racially mixed areas of the district to bulld new

hools.

12 1 1966, Linn had a minority Eopulacion of 5.7% vargus &
scrict average of 16.5%. By 1969, cthe minority antollment had
own to 12.3%.
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Purehermore, the racially mixed schools were not baing closed

ng this period of constructlon. Instead, new schools wexe baing

¢ in areas of residential integration. The schools being closed

formerly de jure black schools ¢t schools with high minevity

llmenes; the possible exception belng Lincoln Elamancary School,

t, was locacted in an urban renewal site. Finally, over the years

a has been lncreasing zesidengial and gehoal integration in the

g where the once all-whice schools were construycced., In sum, iT

, not appear that the district's school congtruction policy has

oted segregated regldential patterns ox gegragated sehools.

c. S8choolsite Location.
Plaintiffs have criticized the deelsion to placa & high school

he west side of Topeka==4.e., the construction of Topeka West
) School in 1960, The evidence 15 convinecing that Topeka Vest
. School was built in response €O rhe overcrowding of Topeka High
5ol and the expansion of the student population inm the westatn

ts of Topeka. Ac the cime Topeka West was buile, the distzler

recently annexed & high school gerving the east gide of Topeka,

hiand Park High School. Since Topeka High was cantrally located,
ew high school om the wWest gide of the city was & logical

ponse to overcrowding. If the chres high schools ware aligned
tically (north to gouth) on & map and had artendance areas for

h gchool which included east, west and central Topeka, then the

h gchools of the district would be more taclally valanced, But,

te has not been a persuasive showing that this alrernative was
o avold the geparation of white and black
The court belleves cha giting

wctical or necessary €
th school students in the distxiect.

Topeka West Righ School was a race-neutral declsion.
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4, School Roundaty Location.

A teview of the school boundaries as they have daveloped over
ty vears do@s not reveal a gegregative pattern éhat remains
y. The boundarles sec azound the former de Jure black
entary schools afrax this case wak remanded by the Suprené Court
ar to have perpetuated che zacial identity of those echools.

the schools have long been closed and the gsegregative effescecs
hose boundaries have actenuated encirely.

By and large, the school attendance boundﬁriea of che districet
ect a comnitment tO neighboxrheod gehools. Schools aie centrally
ited in theirx attendance areas. Somae attendance ATeAS, 8.8y
McCarter, MeClure, Stout, Quincon Welghts and State Street,

by
long. But, these areas include large 1and tracts without

ldential population.
The attendance zones of schools wich high minoricy populations

not gerrymandered to produce this result. In general, schools

h high mlnority populations are not {n areas with an average O
har than average white pepulation. Nor are they near low
ority schools in areas of average taclal mixture.

Relvolr Elementary School {ig cencerad in an area with 2 high

otity population. Tc is surrounded by other gehools with higher

o average minority populations. It is not the black school in &
1ally mixed area. It 1g a school with a higher than aver&ge

ek student population in a residential area wich a higher than
irage black populaticn. Highland Park North Elementary School,
layerte Elementary gechool and Hudson Elemantary School are

1Llaxly eituated.
Quinzen Heights and Avondale Fast elamantaxry gchools have

.23~
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erlthaﬁ gverage minozicy populationd, but :hey'a:e gurrounded by
ols with mostly average €O higher than average minozity
antages.

pezhaps the most suspect school is Lowman Hill Elementary
ol. Lowman Hill has a higher than average minoriey population,
it 18 boxrderaed on thzee gides by schools with lower than average
zity populations (Potwin, Gage and Randolph). It is also
lared by Sumner Elemaentary School which is glightly abova the
rict average for minozity population. Although Lowman 1ill has
a highetr than average minoxicy population, it has never had a
xicy minoxicy population, and ics minoricty percentage has been
\n fifceen percent of the digrzict average in recent ' 31K

Lowman Hill is centzally located wicthin ics attendance ares,
ire the schools which gurround ic. Its boundaries include TWO
-orically black residencial areas which are c¢losexr 1O tha Lowman
| Sehool than the other gchools in the area. The boundaxries of
sin and Gage have remained relacively stable over twenty Years.
boundaries of Randolph and Sumner have been expanded'to increzse
minority populations of the schools. Alchough Gage and Potﬁin
e been predominantly white gchoels since cthe Supreme Court's
1gion in this case, the court cannot gay that Lowm#n Hill 48 an
lated black school or & vestige school when {cg boundaries for
decades have been consistent with the neighborhood séhool
cept; it has naver hed a majoricy minority gtudent ﬁapulation;
y in recent yeazs {t has been relatively close to the districrc
rage for minority enrollment. '

One of plaintiffs' exiticisms of the district's course of

egregation 1is that schools with & higher than avezage winotity

wdl=
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lacion have been assignad geudents fronm cloged schools that had
. higher minoxicty poPulafions. For instance, Quincton Helghts
mately raceived students from Monzee. Lafayette and Highland
. North tecalved students from Parkdale. Again,‘thia is &
juct of a race-neutral neighborhood school conCapt. students
 elosed schools wara gsant to nearby scﬁooli. Racial halancé
|d have been {mprovad to & greater degrea Lf students from & -
jad school with & high minority population were crangported to &
iontiguous attendance area wich a low minority population, oF 1£
re children were rransportad the opposice direction. But, this
ld have breached the neighbozhood gchool policy consistcntly
lied by the dlstrict. Plainciffs' witness testimony also
zested that boundaries could ghift in more than ome attendance
a (in a xipple effact) to more evenly distribute the minozlity
dent population afcer a schocl wicgh a high minoxrity population
ciosed. The feasibility of guch a plan wag not convineingly
ablished in the avidence. Obviously, such afforts would detzact
n the central 1ocarion of schools in thelx attendancé areas and,
some extent, diminish che advantages of nelghboxrhood gchools.

Ip summazy, the disuzi;t's attendance zones &te not
regatively gezzymande:ed. Tpe di{gevrict has consistently appliad

e-neutral, neighborhood gehool principles €O the demarcacion of

andance zZonas.

I. History of che Schoole. ,

To relterate, none of the four former de jure black elementary
wols ﬁgé open, Three of the four ware closed by 1062, The
rth wag closed ten years ago. Cf the gighteen white elemantaty

woles operating in 1954¢ geven have been cloged; three have
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seicy populatlons hecwaen flve and ten pereent; thrae have

srity populatcions between forty and £ifcy percent' the remaining
s gehools have minozity populations near the district average,
veen fifteen and thirty=two pazcent.

A history of the allegedly xacially {dentifiable nonwhite
pols follows. | |

Belvoir. The Belvoir School ares was aannexed into the
grict in 1960, The school had an average or slightly above
rage minority population at the time., In the 1960s, afterv the
struction of two faderally-subsidized hous&ns projects in close
ximity to the schoel, the minority population of the school
reased to more than fifty paercent. The minozity gtudent
centage continued to rige in the 1970s. Afcer the Rice School
closed in 1981 and part of its population was combined with
volr, the minegity percentage declined to sixty t€o gixty~five
cent. In su®m, BElVOiI.WaB a racially balanced gchool which
ame a majority black and minority echool with rhe influx of
ority residents {nto the attendance &area. The increase of
jorkty studencts at Belvolr was not caused by the school district.
jaed, the school distriet has taken action TO nodify the racial
salance that exists at the school.

Hudson. When Hudson wasg congtzucted in 1963, it wag an
Lewnite school., Aficer che ot brustlon of subaidiped mauoing
ojects in the Hudson attendance area, and wich the general
creage of minority residents on the east side, Highland Park area,
e minority student populacion of Hudgon grew rapidly in thae late
xties and early seventles. 1n 1983, the minotriley sctudent

pulation of Hudson axceeded forty percent for the first time.
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Avondale Fage. The land rapresenting che Avondale East

endance area was snnexed into the dlgerict in 195¢. In the_

7.68 gchool year, the school had a minority pepulacion of sixteen
cent. The minority populacion grew zapidly in the following few
rs and then gtabilizad in rhe 19708 in the thizty to thirey-£ive
cent tange. In 1984, the school evcended forty percent in

ority population for the fixst time. The school boundaxies of
ndale Fast and Hudson have been relativély gtable through the

rs. The increase in ainority population at borh schools appears

be the result of regldengial movement.

Righland Park North. The Highland Park Morth attendance ared

annexed by the digtrict in 1659, 1In the 1967-68 school yeart,
school had a minoxicty grudent percentage of thirty percent. The
rage for the school digtrict's elementary student population was
‘enteen percent. 1The ninority percentage increased with the
ement of minority residents to vha actendance atea. In 1978,
h the addition of a large part of the Parkdgla actaendance araea,
, minoricty student percentage of Highland Park North grew from
ty=geven toO fifey-elght percent. Whén {r closed, Parkdale had a
writy nercentage of 8¢.6%., In 1954, Parkdale was an all=white
ol Jocated near the de 1252 black Washington School. Aftex the
yreme Tourt declsion in 1955, Parkdale enrolled a minoxicty
ulation of 14.7%. This increased to twenty=four parcent in

6, Vhen Washington was closed, 1ts attendance area was added ro

, Parkdale digrriet. Of course, this tnoreaced larkdala's
woricy population significantly. Parkdale became & pradominantly
ek school. When Parkdale was closed, its attendance ares was

{t between the two closest schoolg==Highlend Park North and

27"
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aéette: Since 1978, the mincrity percencage at Wighland Park

th has remained around f£ifty-eight percent. Approximately £ifcy
cent of the minoriey scudent populacion is black. The school
rrict has contributed to the raclal imbalance at Highland Patk
th only to the extent that it closed a school with a much higher
ority percentage and assigned some of tha astudents to Highland

k Nozth,

Lafayette. Lafayetta was an all-white school priox to the end
de jure negzegacion. In 1955, {t had a minorirty population of
9. This increased the following year to 13.7%. By 1968, che
ority percentage at Lafayette was £ifry-nine percent. When
kdale was closed, Lafayette received part of the Parkda1e
‘andance area. As a result, Lafayette's minority percentage
.weagsed from sixty-two to sixty-six percant. This figure has
.reased in subsequent years, One factor in the decline may have
yn the assignment of parc of the Rice School attendance area to
fayette in 1981, TFor che last five years, Lafayette hag had a
jority population of fifty=-six to f1fcy~nine pexcant, It»should
noted that Lafayette has had a significant nonblack minozity
sulation. In the 1967-68 achool year, the school had a
snry-nine parcent nonblack mlnorlty percentage. In the 1985-86
1ol yeaz, the school had a fifrean parcent nonblack minority
rcencage.

Quinteopn Heights. Quinton Heights was an all-white elemantary
1001 prior to the end of de jure segregacion. In 1935, it had a
nority percentage of 2.8% " thig increased to 7.26% the following
az. Ly 1968, cha mino:&cy population had increased to thirty=-five

reent. In September 1979, aficex the clesing of Monzoe and Polk

I B=
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mentary echools, Quinton Heights acquired the Monroe school
;endance area. Its minority percentage increased to fifey percent

1979, The minority parcentage was approximately the same in 1985.

Lowman Hill. Lowman Hill Elenenta:y School‘was an all-white
1wol located neai the de jure black Buchanan School priozr to the
yteme Court decisions in this case. In 1955, Lowman Hiil had a
ick population of 11.4%. This increasad to 17.47 the followlng
iz, In 1959, Buchanan was closed, and 1tg students were assigned
a new school at the Lowman Hill site. Plaintiffs' expert
scimony estimated that this increased Lowman Hill'e minOtity
;centage to forty-three percent. Since that time, Lownan Hill's
:endance area has been expanded to include parts of the Clay, Polk
{ Central Park attendance areas. For the last five years, Lowman
l1's minority student populacion has fluctuated between ﬁhizty-six
1 forty-one pezcent.

Fisenhower Middle School, This actendance area wag annexed

:0 the dlstrict in 1959. In the 1967-68 school year, Elsenhower
alor High had a minority percentzge of 5.78%. Thias increased to
anty percent in 1974 and twenty=nine percent in 1977. After the
snge to the middle sehool'éygtem in 1980, Figenhowar ﬁlddle School
s one of six middle schools in the district and had a minovity
rcentage of forgcy-fiva po:con:--aszoximitely twenty petrcent above
8 district average for middle school students. 1In 1983, the
nority percentage at Eisenhower Middle School was 48.67 and the
strict's minority average for middle school students was 26.9%.

To summarize, noune of those schools plaintiffs allege to be
cially identifiable nonwhice have been raclally idencifiable hy‘

aineiffs' measures cthroughout the history of thisg case. Two
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tors have contributed te the increase of minoricy students ac

se schools. Firse, for all of the schools, there has been an

reased percentage of minoxricy residents in-thei; attendance

as. In other words, tChe arcendance areas havae undergone a raclal

nsivion not caused by disgxict action. Second, gome of the

sols have been affected by the expansion of attendance areas to

1ude the attendance zonmas of schools wich lazga ninozity

ulations. On the whole, the closing of the highly imbalanced

pols had a desegregative effect upon the disgtrict's operation,

hough it aggravated the imbalance of nearby schools. The

jgnment of students from areas of minoricy concantration to

tby schools with higher than average minerity populations was

sistent with the race-neutral neighborhood school policy of the

crict, There has been no eghowing that aseigning the student

ularions of the claosed schools to other adjacant atcandanca zomas

1d have significantly improved the racial balance of the discrxice

ay., |
Plainciffs have also alleged that sevezal schools are raclally

ntifiable as white schaols. Two of the allegedly identifiable

te schools are Gage and Potwin elementary schools. These schools

e all=white before and after the Supreme Couzc‘deciaione in this

6. In 1967, each school had only one minoxity studant., In 1983,

e had twentv-five minority studancs-=9.4% of its student

ulation; Potwin bad eighteen minoxity studenta«=7,7% of 1its

Aent population. There are othex elemantary schools wich 1§w '

ority percencages: Plshop (10.5%); Crestview (8.97%); Mcc¢tcer.

167); MeClure (7.217%); MeEachron (10.31%); Whietson (10.22%).

gse schools are located in west oY gouthwest Topeka where there
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been steadv residential development over cthirty years. All of
schools, like Gage and Potwin, hava aexperienced increasing
srity student populations. All of che schools, imeluding Gage
Potwin, have had relacively steble actendance boundaries. One
plainciffs' witnesses testified chat {f trends continue, the
sndary schools which serve the western part of Topeka will become
fally nonidentifiable, as neasured by minoricy student
centage. One can assume that this nay also occur in the
mentary schools sexrving the game area. In sum, the districe hla
eral gchools which hisctorically have had low minoxicy
ulacions, Thease hinoxity populacions are growing, however,
hout opposition by the school distxict,

J. Facilities.

There is no signlficant disparity in the qualicy of facilitias
{lable in scheols throughout the digtrict.

K. Fxecracurziculazr Activitles.

There is no discrimination in the conduct of extracurriculaz
{virles in the digscrict. Indeed, multiracial participation 1is
ranteed in certain activities such as cheerleading and atudent
ernment.

L. Curriculum.

Thete L8 no significant digpaxity in the currticulum and
gress of study in the schools throughout the digtrict. In recent
xs, the discricec has taken diligent and meticulous steps with tha
relopment and use of currlculum guldes to assure that all schools
| a1l gredaes work consiscently toward spacific and uniform

idemic goals.

M, ‘Transnortarion.

There is no discrimination in the provision of transportation
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the gchool digczice,

M. Faculty and Scaff.

Plaintiffs demonstraced that in the yeaxs immedta:aly
lowing the Supreme Court declsions, the distxict discrininaced in
hiring and placement of minotity staff. In 1963, however, the
trict passed e resolution against discrimination in the hirtng
emp loyment of personnel. At least since 1976, the district has
an affirmative action program and has tried to recruit minority
ulty and scaeff, |
In the 1985-86 school yesx, the district's work force was
17 minoricy. Minotrity employees were representad at ali lavels
the work force, Twenty percent of the servicé workers were
oxity members. Approximacely flfceen pexcent of the managexial
‘kers were minoyity memberg. The curxeént superintendent is @&
ek man, as are the principals of two of the three high gchoolea
jpeka West High School and Highland Park High School). No
cicism of the district's affizmacive action policy has been made
this cagse. Nor have the disrriet's hiring policies in racent
1es been shown to be Alscriminatory.
plaineiffs' major concention with regard co faculty and staff
chat the assignment of faculty and staff has sexved to raclally
antify schools in the districec. Plaintiffs have demonstrated that
general there are a greatex rhan average number of minoxity
:uley and staff in schools with a greatex chan avatage number of
sority students. Elenentary schools'wi:h minority enrollments
sater than fifteen percent of the district average had £ifty-three

rcent of the minoxiuvy staff ac all rhe digcrice's elementaxy
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ools in 1935.13 Flementary schools with minoricy snxollments
ater than £ifty percant had twenty percent of the minoxrity staff
all the diserice's elamentary schools. Elementary schools with
ority enrollments legs than f£lfreen pevcent of Ehe districc
rage had sixteen percent of the district's minority staff at
mentary schools.

In the 1985-86 school year, minoricy staff assighments at the
mencary schools tangad from zero -percent act MeCluze to
rty-three percent at Avondale East.l4 These figuxes have
jed over the years, however. During the last ten yéars, both
ndale East and McClure have had minozity staff percencégas very
se to the district average. In the 1977-78 school year, Avondale
't had a minorivy staff percentage of 14.6%; one year later, the
wure was 9.8%. In the 1979-80 school year, McClure had an 11.6%
wricy scaff.

At the high school and middio gchool levels in the 1985-86
wol year, minority stafi percencages ranged from 24.7% at

singon Middle School to 2.5% atr Topeka West High School.ls

1in, these perxcentages have fluctuated. In the 1984-85 school
ax, Topeka West had a 7.3% minority scaff. In che 1980-81 school
AY , Robinson Middle School ha& a 9.1% minority scaff--a figure

low the district aversage for that school year.

13 fThe "faculty and gstaff' data avallable to the court axe
¢ the school vears 1973-74 to 1985-86. The data lump together
culty and other employees .assi nad to the schools, Figures for
culty assignments only are ava lable for the 1981-82 school year

one.

lﬁ the minority staff percentage for all elementary schools
8 110-3«00 '

15 The minority staff percentage for all high schools and
ddle schools was 12.63%.
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In the 1985-86 school year, Belvoir, with the highest winoxricy
ientary student percentage, and Potwin, with ﬁhe gsacond lowest,
virtually equal minozity staff percentages. Bighland Park High
sol, with an above average minority student percentage had a
W average minority‘staff percentage. The gole secondary school
1 a minority entollment greater than £4freen percent of the
.zict average (Eisanhower Middla $chool), had only fourteen
sent of the minority staff at the secondary lQVel. Thus, there
clear exceptions to the trend demonstrated by plaintiffa. |

Moreover, the diffarence between having a greater than average
ser of minority sctaff and having & less than average number of
srity staff is very small in most cases. Only 8ix schools in
¢ had minority acaff percentages beyond £ 10% of the distzice
rage for elementaty and sacondary schoola.16 Three of these
sols were within eleven percent of the district avarage.
thermore, all of the schoolé have been wirhin the + 10% zange in

last ten years.

Perhaps as important as the racial percencages of the faculry

sraff Lg the fair agsignment of qualified and dedicaced faculty
oughout the digerict. The principals assigned to two‘schools
h relatively high minority &tudent percentages, Highland Park

th and Lafayette, have recelved avards recognizing their work.
thermora, while there was gome restimony thar black students have
. always been motivated by faculty to fulfill their potential, in

ant yearg ic appears that the school adminlstiaCors and teachers

16 The + 10% range was a remedial taxget approved by the

izt and the parcies in United Scaces v. Taxas Fducation Agency,
) F.2d 1104 (5eh Ciz. 1887y, See also foard of Education V.

rell, 375 F.2d 158 (10ch Ciz. 1967) .,
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:'been dedicated to the belief that all children can learn and
eve., |

Examining the echool system 213 2 wﬁole, despite the tandancy
\ave more minozity staff in schools wich a greater than average
yrity student population, the court doas not belleve the
zict's assignment policies sexve to identify schools as intended
white or black srudencs. The pactern idencified by plaintiffs
1ot mpnolichic. The current percentages ofAmincrity gcaff in the
:xiet's schools sre generally within rvanges acceptable to othet
‘ts in desegregation litigation. Other facets of faculey and
‘f policies are nondiscriminacory. In sum, the record before the
't with regard to the district's approach to faculey and staff is
indicative of a dual system of education.

0. Community Attlcudes.

Plaineiffs employed an opinlon survey corporation to survey
'ka residents about thelr attitudes towards the schools in U.8.D.
.. TFouzr hundred interviews were conducted by telephone from
16t 27, 1984 through September 1, 1984, The survey attempted to
18 upon the opinions of adults who had oz recently had children
:he Topeka school gystem. ‘One of the conclusions of the survey
that people in the community perceive some schools as "black'" or
10rity" schools and other Ichéola as "white." The asurvay also
1d that the sghools pe:ceived.by the respondents in the survey as |
Lte" are also consldered better than the schools patcelved as
ick” ox "minoricy."

Defendants employed a public opinion reseazcher to critique

survey., Several weli-founded objections were made.

The court does not helieve the survey results are important to
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ultimere issues in this case. At the outset, tha courC
ounts the answers concerning the qualley of education or qualicty
‘acilities at the schools. The gurvey's :-apOndén:s waya not
ation experts. Thay did not examine the entire gchool system
e gtating an opinion. Quite simply, in & case wheza the court
\sked to compare school quality, the opiniong of lay persons
1igx with only one school or a few schools are not as helpful as
opiniOnl of persons familiarx with the entire system.

The questions concerning the racial identity o racial balance
chools sesem more pertinent to lasues {n this case. The
icions are related to a goal of desegregatlion==i.e., tO achieve a
em "without a 'white' school and a "Negzo' school, bur Just

yols." Green, supra, 391 U.8. at 442, This goal, however, as

.esenced in the survey questions, could be seen an uLupLan; The
itiong could be understood as asking whether people look past
s in characterizing & school. While the woxld‘wOuld ba a4 batter
:e 1f people did not see ”iaeo,” chat i8 not the constitutional
sdard which governs this caée. |

As discuszed before (see footnote 7, infra), raclal {dencicy
cacial balance are ambiguous rerms. In the minds of the experts
cestified in this trial, a school in Topeka with three white
dants to every minority student 1s a colorlaess or a raeially
anced gchool. Bue, it is impossible to decermine from tha survey
Topeka residents characterize such schools becsuse tha survay
pondents were not asked to charactexize schools with that type of
dent rario. They were only asked to characterize schools with
h higher than average oT much lower than average ninoxicy

ulatcions.
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‘Furthermore, the responses to thase quastions were

snsistent. A majority of respondents famillax with Quin:dn

shtg Flementary School and a pluralicy (49%) of tﬁe respondents
{148 with Righland Park Noxth Elamentaxy Sehool considered chose
s0ls to be racially balanced even though both achools had

ority minority populations at the time of the survey. In

txast, a majority of respondents familiar with Belvoir Elementary
ool said it was a black school, although its minorlicy percentage
the time was between that of Quinton Heights and Highland Park
rh. When respondents were asked 1f the distriet had black
vols and, if so, to idencify the achools, two gchools relatively
ge to the district average for minority studant populacion were

t often listed as black achools--HighlAnd Park High School and |
eka High School, Most respondents considered Eisenhower Middle
ool to be facially balanced, although it had the highest minoxicy
dent percentage of secondary gchools at the time of the survey}
only conaistent thread to the survey 1s that schools with 90%

te populations wera often characterized aé white schools. But,
re were some exceptlons to this rule. ¥or instance, & pluralicy
respondents familiar with Gage Elementazy School thought it was
lally balancad even though ite white population at the time was
zoximately ninety-two parcant. Moreover, the school most often
mtified as ''white," Topekalwesc High School, was within twenty
cent of the average minoriey student population,

There were other problems with the survey. For instance,

len were overrepresentad in the survey. This could have affected
 results since male and female answets tendad to he different.

lex segments of the population were left out or overreprasented.
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ls ﬁnce;cain whether this may have altared the resﬁlca. Finally,
jefendants have noted, only a Smgll percantage of respondents
surred with most of plaintiffs' racial chazacteriéacions of

yolgs., For example, only fifteen pexcent of all the respondents
-ad Belvoir as a black achool; seventy-fiva parcent of the
sondents had no opinion. For all the reasons previously listed,
couzt does nor belisve the survey of public oplnion 1s strxong
fence that segregation remains in U.S.D. #501.

P. Equality of Educacion.

A part of the txial was devoted to discussion of the harms of
301 segregation. Plaintiffe presented expert testimony
cribing the debate on the matter and the outcome of studies in
field., Defendancs' experts praséented a contzasting viéw,‘ac
st with regard to the effect of desegragation upon studencs' test
res. This court will postulate that school segregation is
mful because de jure segregation ia unequivocably illegal.17

fr ghould be reemphasizad, however, that the issue at this
cture is not the harms of segregation, but whethex intentional
regation or its vestiges remein in the district. Assuming that
ool segregation negatively affects test 8COres of minority
dents, then reasoning backwards (from effect to causs), evidence
{nferior achievement by students in schools with high minority

ulations may be evidence of & vestige of segregation in the

triet,

17 1In Washingten v. Seatcle School Disrrict No. 1, 458 U.8.

', 472 (1L98Z7), the Court stated: shou e . . ¢« clear chat
te as well as Negro children benefit from exposure to 'sthnie and
4al diversity in the classroom.'' Quotin Columbus Boazd of

cacion v. Penick, supra, 443 U.S. at 486 Powell, J., dissenting).
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‘Plaintiffs artempted to prova that a disparicty in achilevement
iced by charting according to school, the sixth grade pass
rencages on the Kangas Minimum Competency Tests in reading aﬁd
1 for 1985, and making the same comparigon of results on the Zowa
: of Basic Skills for 1984-85, No attampt was made to control
any other factor that might influenca achlevemsnt. In ganeral,
charts show that classes in schools with low winority
ilations have highex pass percenrages and higher scores on thé
1 Test of Basic 8kills than classes in schools with average ox
1ex than average minoricy populations.

Defendanéa presented a much more careful and comprehensive
vination of the issua.la Scores on the Kansas Minimum
sentency Tests were followed for the years 1980, 1982, 1983, 1983
1986, The results were categorized as to the schools' racial
ture: 1less than ten percent minority; between ten and forty
cent minority; and over forty percant minority. Sctudents'
ying ability was controlled for with the use of scorss on the
nitive Abilities Test. Income level was controlled for by
ermining whether a student participated in a free or reduced
ch program. Fox the yeax 1986, information was gathered
cerning other factors that might affect achievement. A~
stionnalrze was completed by students to obrain information
cerning many factors including: paxents' education; parenta’
ectations and support; students' study and work hablts; gscudents'
ding habics; and studencs' self-concept. A mobility analysis was
o done to track the test scores of srudents who transferzed fron

' bullding mixture to anothexr. Approximately 12,000 reading cest

18 Ex, 1109, "An Analysis of Black Student Achievamenc in
) 501 Topeka, Kansas: 1980-1986" by Dr. John P. Pogglo.
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‘es and 13,000 machemacics test scores were examined. Forty-six
iarent analyses were completed.
The conclusion of the study was that the racial composition of
018 in Topeka during the period in question did not
1ificaht1y affact tast scores in reading or machematics. The
iy further found that movement of studanté to schools with
farent racial compositions did not affacr proficlency levels.
slly, the study found that many other factors were much more
srtant to achlevement than the racial composition of a school.
Plaintiffs criticized defendants' study for impropezly

sxolling for ability., The question was zalsed as to whether it
sossible to control for ability. The court belleves, however,

t & reasonable and conscientious effort was made by defendants'
21t to determine what effect, if any, the racial compodition of
district's schools has upon student achiavement. The scudy was
racterized by an expart in the field, other than the author of
study, &8 "one of the most comprehensive, largest and most
entifically sound studies'" that has been made on thaese Lssues.
2396. Although the resulcs of the study are subject to the
ional debate which hag endu:;d for years on this issue, the most

suasive evidence at thig trial indicates that the raclal

position of the district's schools has an insignificant impact on
dent achievement, Thusg, infarlor achievement, as a vestige of
tegation, has been eliminated.

Q. Opportunitiea for Damegraegatcion.

The failure to take desegregactive action by a district that
. an affirmative duty to desegregate should be carefully examined

the court. If a districe has consistently dragged its feetr om
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egtegation, then the vestiges of the segregated system may zemailn.
The Board of Educacion of Topeka's public schools did not

lement & race-conscious scudent assignment plan following the

reme Court decisions in this case. The law, as {nterpreted by

s court upon the remand of rhis case, did not appear to require

s action, Nevertheless, the closing of three formerly all-black

ools, the enrollment of black students at formerly all-white |

ghborhood attendance centers, and tha anlusion of whice

idences in the atcendanca area of the fourth formetly all- black

mentary school, had noticeable desegregative results. One of

intiffs' experts suggested a walk-in desegragation plan was

sible in 1955 and would have produced better tesults.

nically, the curxent attendance zomes for elementary schools in

tral Topeka are not radically different from the walk-1in pattern

gested by plaintiffs' experct,

In 1968, with tha Green decision, and three years later with
Swann decision, it became clear that a race-neutral neighborhood
00l system would not satisfy the legal duty co desegregate unless
effectively desegregated student attendance pactarns. In 1974,

, Department of Health, Education and Welfare (HEW) brought an
idnistrative complaint against U.S.D. #301 over the digtrict's
legregation, The complaint was dismlssad with the distzict'a
tiation of short-rzange and long-range proposals involving the
»sing of schools, construétion of faclliries and‘establishment of
ldla schools. 8Schools with the highest minotrity pexcentages were
sed. Still, a few schools with majority minority student
yulations remained. During the time that action in response tao

y HEW sult wag considered, the rough outlines of a plan to

41 -
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inate all majority/minczity schools was developed at the xequest

he Board of Educacion. Ig was not pursued in favor of the long
ghort-ranga proposals which were more consistent wich
hborhood schools, but still sacisfied HEW.

Plaintiffs have assertad that one wesult of the districc's
igregation effort in the 1970s was the completion of Quinton
hts' transformation into a racially identifiabla gchool.
nciffs contrast Quincon Heights wich the adjacent stout School.,
1t's minoricy population is approximately twenty percent‘lese
\ Quinton Heights' minozity enrollment. seill, Stout's minority
sentage is very close to the district average. Thus, by
intiffs' definition, it 1is not & "white" school bordering a
1ck" gechool. Moreover, the opportunity for further
segregation" of these schools within che framework of smaller

shborhood schools is not apparent from the testimony or exhibits

this case.
In 1984, the Board of Education developed "plans N and X"

ch represented a departure from the smaller neighborhood school
tem., Several goals and juscifications unrelated to school
egregation were suggested for the plans. But, one of the plans'
sumptions" was that all majoiity minority schools would be

minaced.
Plan N zequired closing two middle schools and gixtean

mentary schools. Two new elementary gehools would be built, and
y of the middle Bchoolslwould be converted to an elementary

wol. The total construction cost of the proposal over &

re-year period was estimated to be $13.2 million, although

inificant annual operating savings were projected,
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(Pllﬁ X requized closing four middle schools and geventeen
rentary schools. One new middle sehool and one ngw alementary
;ol would ke buile. Four middle gchools would hé convertaed to
nencary schoola, The cost of congtruction was estimated to be
4 mitlion, although, again, significant operating savings were
gcast,

Undex Plans N end X, 1t was projectad that no school's
»rity enrollment would excead forty-five percent. In each plan,
aver, there would be two elementary schools with & whita
»11ment exceeding ninety~-five parcent, and at least four schools
h white populations of approximately ninety percent 0% more.

Tha Board conducted public meetings in all parts of the
rriet for comment upon the plans. Public reaction was uniformly

vigorously negative., No significant segment of the populacion
ported the plans. Because of the hostile reaction to the plans,
thar consideration of the plans was dcopped. No vote was ever
en upon them.
 publhc xeaction to cthe plans {ndicated a desire tO maincain
1ler neighborhood schools. No avidence established that the
ogition to Plans N and X, or the fallurs to implement the plans,

racially motlvated.

The couxrt does not balleve the district's conduct over chirty
rs indlcates a desire to perxpetuacte :cgregatioh by foregoing
sreunities to desegregate schools. Afrer tha Supzéme Court
dared that childran be admicted to gehools on a nondiscriminatozy
4s, the district completed efforts to apply a tace~neutral
ghborhood school actendance system to all students. This

yduced substantial integracion. Aftar tha Supreme Court
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suraged race~congclous afforts to eliminate che vesciges of

tegation and HEW challenged the progress of'desegreganion in the

txict, addicional action was taken to improve the raclial balance

the gtudent bodies in the digrriet, In recent years, the Board

Fducation has demonstratad a sensitivicy and commitment toO

ntain and improve integration within the district by drafting

g-range proposals with ractal mixing goals in mind. The

criet's efforcs to desagragate have been_helped by increased

idential integration., The district has not bucked the

ographic forces that have improved the racial balance of schools.

At any time, more could have been done to achleve racial

ance in the schools. But, it begs the issue of this case to

ue that zacial balancing must be done today because it was not

e yesterday. More ehould be done to {mprove racial balance in
sehools Lf the existing imbalance follows from defendanca' past
entional segregative conduct.' The discriet's history of action
inaction toward racial conditions in the distxict does not

gest that the zacial imbalance of the schools derives from the de

e system Or & foot-dragging segregationist pollcy.

R. Other Factors.

Since 1976, members of the Board of Education of U.5.D. #501
re been elected through a dlacrict system which impzoﬁes the
ortunitiss for minority membership on the Board. There have been
wority members on the Boaxd for several years sa:vingAin positions
\h as President of cha Roard, where vigorous and effective
1dexship has been displayed. The Board of Education currently has

jority representasion.

The distriet adminiscexd various evencs and programs toO
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>urd§e lnterraclal contact and echnic awareness. One notable
;tam s the Topeka Adventure Center. All fifth-grade studencs
ind the Center for two weeks in groups of Approxiﬁacely 100, The
Jjps are balanced by sex, race, geographic part of the elty and
loeconomic level., The Center emphasizes student inlclactive,
ticipation and cooperation in a variacy of activities o;ganized
2 microcosmic, nonclasszoom satting.

§. Summary.

Tn econclusion, afrer reviewing a multitude of factors which
¢ on the issua, the court is convinced that students in U.S.D.
1 are admitted to school and educated on a nondiscriminatory
{g. There is no illegal, intentional, evstematic or residual
aration of the zaces. |

Plaintiffs appear to be arguing for a judicial fime-tuning of
desegregation procese in U,8.D. #501. As compared witﬁ many
egregation casges, xelatively small changes 4in student and staff
lgnment would create the balance which plaingiffs define as
egregation. Blind rellance upon statistical measures of balance,
least with regard to student assignment, was persuasively
ected by the Fifch Circuic in Prics. Although pladntiffs agsert
er factors in corroboration of thelr thesis, a caraful review of
_relevant circumstances establishes that the de jure system of
tegation has been dismancled and irs vestiges eliminated.

The facilitles, curriculum, prograess of education,
racurricular activities and transportation offered by the
itrict are not distinguishable on racial grounds.

Students of different racas accend school togathaexr in

nificant numbexs in every part of the distriet. School
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ndance is determined by a consistent application of naighborhood
ol principles. There i{s no gerrymandering. The race-neutral
it of thase principles is ynealnced by past gsegregative

.tices., Tha court is persuaded that de 13;3.aagragacicn either
no significant effect upon residential patterns in Topeka OT

: its impact on residential pacterns has atteﬁﬁated to
.gnificance. Thus, tha factoxs which beaxr on the racial

1yeion of school attendance aze the factors which affect

ldential cholce=--economic, goclal and geographic factors==not
-ers directed by defendants.

Racial balance does not exist in the digeriet's schools. Some
sols have a significantly greater minority student population
- other schools. The schools with high or low minoziﬁy
sentages, however, are not the product of de Jjure gegregation or
srt intengional segregation. They axe nou.isolated in
ghborhoods with contrasting racial complexions. The schools with
h minority populatioms have not haeen '"minority' schools
oughout theixr histoxy. Tha schools with low minority populations
receiving increasing numbers of minority students. Demqg:aphic
ces, uncontrolled by defendants, form the racial composition of

achﬁols.

Disparities also exist {n the numbers of minoxrity facﬁlty and
£f at schools in U.S.D. #3501, Thasa digparities, however, are
ther so large, nor 8o conglsvant that thay {dencify échools as
1glly segregated.

Regardless of the mexlts of zacial balance, the imbalance

ceived in this casa is nelther uneonstitutional per se, NOT

onstitutional 4in conjunction with other factors such as community

il
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tudes, test scores, faculty and staff assgignment OF

yrunicies for improvement., The rasord reflects that defendants
not cause the present imbalance by engaging in‘or pexpétuating
vastiges of illegal race-consclious conduet. An examination of
gchool system as& & whole reveals an integrated system free of
characteristics of de jure segregation.

Ticle VI,

Piainciffs have premised chaiz action in paxt upon Title VI of
Civil Righes Act of 1964. Thies sctatuce pzohiﬁits racial
wipination in progzams racelving federal financial assistance.
school district teceives faderal financial assistance--gome of
+h 1s applied genezally and some of which is earmarked for
:ifi¢ programs. Therefore, Title VI applies to the dist:icc.

Title VI, however, only reaches intentcional discrximination,
:gs agency regulations promulgated pursuant to Tiele VI provide
srwise. Alexander v. Choate, 469 U.S. 287, 293 (1983). The

srd does not establish that dafendants intentionally discriminace

inst plainciffs or thet a policy of intencional discriminaction
had effects continuing to the present. Nor has & proper cage
relief under federal régﬁlationa been ptovan.‘ Plaintiffs have
arted that the district violated 34 C.F.R. §100,3(b)(2). Bue,
discriet's student and staff assignment criteris do not have the
ect of diseriminating against students because of :hett race OT
{impairing the education of minority students. Therefore, rellaf
e Title VI is not warzanted.

The State Board of Education.

plainciffs have alleged that the 3tate Board of Education

E) is respongible for the racial conditions within U.S.D. #1501,

wliT
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; for what SBE has not done than for what SBE hag done. When

i case was filed, SBE did not exist., The Stace had a
sctrintendent ¢of Public Instruction, bus this‘officer did ﬁot havae
izal supervisory powers over local public schools. The State's
>lvement in this case was limited to defending the
itditurionality of the statuca which permittaed, but did not

nand, segregation in grades K-6 in Topeka's schools. Afcer this
ange failed, the scatute was repealed. In 1966, Article 6 of the
5a8 Constictution was amendad, This amendment provided for the
ation of SBE which would supervise elementazy and secondaxzy
cation. The Constiturlon expressly reserved contxol of public
20ls to locally elected school boards, howaever. See State ex

. Miller v. Boaxd of Education, 212 Kan. 482, 511 P.2d 705 (1973).

This is an official capaclety action., The individual members
SRE are being sued in thelr officlal capacity for injunctive
ief, To prevail in such a suit, plaintiffs must demonstrate that
1s & "moving force' behind the Lllegal segregation which they

ega. Kantucky v, Graham, v.8. (slip op. at pp. 67,
5), It must be established that SBE's policy or custom playad a

t in the presence of illegal segregation within U.S.D. £501.

In Rizzo v. Goode, 423 U.8, 362, 377 (1976), cthe Couxt raverszed
injunctive decree involving police conduct in Philadelphis,
tinguishing two achool desegregarion cases (Brown and Swann) on
) grounds that the defendants in Rizze were not shown to have
izived others of their constitucional rights by their own conduct,

In this case, plaintiffa'have actempted to establish liabilicy
the mambers of SBE by showing that SBE falled to polica the
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egregation process inm U.8.D. #501 and failed €O provide

{stance, guldance and impetus for desegregation. The courcvftnds
v SBE hag baen inactive in this avea. BuL, plain:iffs have

led to demonstrate that the policy or custom of SBE is a toot

se or moving force behind the racial condicions which curzently
gt in the distxict., Thexe has been no showing chac tha conduet
SBE has depxived plaintiffs of rheir constitutional rights. The
pongibilicy fox grudent and staff agsignment as well as for the
alization of educationsl opportunity within ﬁha disnr;ct rests

. the local school board. The State has repealed the legislation
horizing segragation. Legislation prohibicing digerimination has
o enacted, Any residue of segregation craceable to the repealed
rute has been eradicated in the court's opinion. For these
gons, the court belleves §8E ig not responsible for the raclal
ditions present &n the discricc,

', Coneclusion.

U.s5.D. #501 provides & high-quallty educacional Opportﬁnity to
i, students on a nondiscriminatory basis. Thare i3 no glgnificant
conslgtent disparity in the faculty and staff, facilities,
tnsporcation ot exttacutrlcular activities avallable to stqdents.
xden:s are assignad co schools on a raca=nsutzal basis. The
serict'e neighborhood school approach has achiaved a high level of
:egration, but not vracial balance by any measure. The racially
salanced schools axe not the product of overt o covert
.entional sepregative conduct. The couxt 1g convinced after
viewing a multitudé of factors that che vestiges of past

zregation in the district have been dissolved by time, damographic
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1ge and the Aigrricc's steady course of race-neurral and

igrative action. This case has teachad an appropriate

19

suement. The district has a unlrtary system of education.

Accordingly, plainetiffa’ claims £or ralief are denled.

IT 15 SO ORDERED.
Th
Dated thieg E? “=v day of April, 1987 at Topeka, Kansas.

19 Under Dowell v. Board of Education, 793 F.2d 1516 (10th
. 1986), tha~oziginal order to esegregate remalns effactive.
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